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The Value of Psychology to the 
Lawyer 


BY JOSIAH MORSE, PH. D. 
Professor of Psychology and Philosophy, University of South Carolina 


T IS the common his- 
tory of the sciences 
that they are begotten 
and developed by pure 
reason and curiosity, 
and when they reach 
maturity they join 

themselves to practical 
reason for the purpose of results 
for human benefit. Modern psy- 
chology was’ born in Germany some 
eighty years ago, and introduced to this 
country by President G. Stanley Hall, of 
Clark University, a man still in his prime. 
Though a mere infant, as compared in 
years with the other sciences, psychology 
has already reached maturity, and is 
eagerly casting about for opportunities 
to serve. Already she has rendered more 
or less assistance to education, medicine, 
psychiatry, the ministry, the theater, busi- 
ness, and as will appear more in detail 
later, to law. 

There are a few optimistic and journal- 
istic psychologists who see for this 
science a future of usefulness comparable 
to that which medicine, engineering, and 
industrial chemistry now enjoy. Thus, 
Professor Miinsterberg, carried away 


with the results of the association experi- 
ments of Wertheimer and Klein, and 
Jung, and the testimony experiments of 
Stern, repeats them in this country and 
forthwith publishes magazine articles 
and a book, calling upon the legal and 
police fraternities to forsake their bar- 
baric and antiquated methods, and to 
come to school to him to learn the ap- 
proved psychological method for con- 
ducting court and detecting criminals. 
Henceforth the court room and police 
station are to be psychological laborator- 
ies conducted by expert psychologists! 
Such extravagances may have their 
journalistic merits, but they do not bene- 
fit science or truth. 

Psychology can hardly hope to become 
an exact and applied science in the sense 
and to fhe extent that chemistry, physics, 
botany, and geology have become such, 
for the reason that human beings are not 
so obligingly simple, uniform, and fixed 
as bolts and screws, liquids and gases, or 
even microbes and corpuscles. Human 
beings, to use a bromidic expression, are 
extremely complex and variable; no two 
of the billion and a half that exist being 
exactly alike, nor is any one exactly like 
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himself for any two successive moments. 

The Sophists long ago recognized this, 

and there was considerable truth in their 

dictum that each individual is a measure 

of all things and a law unto himself. 
Of course human beings are funda- 

mentally alike in that they are human, 

and to that extent a science of 

general psychology is possible, 

and indeed, in actual exist- 

tence. But the fixed dif- 

ference between psychol- 

ogy and the physical 

sciences is this, when 

a fact or general law 

or principle in the 

physical realm is 

discovered, _scien- 

tists can immediate- 

ly apply it without 

exception to the 

whole genus to 

which the particular 

thing which gave rise 

to the discovery be- 

longed. What is true 


of one atom of radium 
or hydrogen or gold, or 
of one typhoid germ 


or 
tubercle bacillus, is true of 
all of them, everywhere and 
and everywhen. But what is 
true of one human being is, 
needless to say, by no means true of all; 
nor can a general psychological law be 
applied to all indifferently, as if they 
were so many blocks of wood or stone. 
The application must be individual, i. ¢., 
different for each case, and the differ- 
ences are so complex and subtle, and 
the whole matter made more involved 
by the fact that each individual possesses 
a will of his own, which means he can 
accept or reject, obey or disobey, as suits 
himself, and not the psychologist, that it 
is a long time distant before the psycholo- 
gist will stand to the lawyer in a relation 
similar to that in which the chemist 
stands to the manufacturer, the physicist 
and engineer to the builder, the bacteri- 
ologist to the physician, the zoologist to 
the cattle breeder, the botanist to the 
farmer, and so on. 

This is far from saying that the 
lawyer has nothing to learn from the 
psychologist. Psychology is the science 
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of human nature, and science means ac- 

curate, organized, classified, and verifia- 

ble knowledge. There have been num- 

bers of jurists and attorneys who have 

had rich and deep knowledge of human 

nature gained from wide experience; 

and much excellent psychology is to be 

found in their decisions, charges, 

and examinations. There have 

also been numbers of states- 

men, soldiers, priests, 

dramatists, poets, novel- 

ists, and others who 

were similarly well 

equipped. But the 

knowledge of - these 

men was not or- 

ganized, not done 

up in convenient 

packages, so to 

speak, and there- 

fore not easily trans- 

mitted to others. In 

the days before the 

science of education, 

for example, each 

teacher had to blunder 

through his tasks as best 

he could; and if he were 

wise and observant, and re- 

membered well, he accumu- 

lated a fund of experience 

which stood him in good stead 

in succeeding years. So, too, with the 

farmer before the days of scientific 

farming. But now that the knowledge 

in these fields has been organized and 

standardized, it is possible for a beginner 

to acquire it from text books in a frac- 

tion of the time and with the minimum 

amount of labor, and at the same time 

to spare himself the numerous costly 

errors which was the price his predeces- 

sors had to pay to make possible the 
science he now inherits. 

Therein lies the value of psychology 
to the young lawyer. He can profit by 
the labors of at least two generations of 
scientists who have devoted their lives 
to the accurate study of consciousness 
and kuman behavior, the results of which 
have been boiled down in books and 
monographs, enabling him to learn in a 
year or so what it took others a lifetime 
to discover. 

All law is psychological. It is a human 
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product, drawn up to direct and control 
human conduct. The trail of the human 
is over every inch of it. The very at- 
mosphere of the court room is psycho- 
logical. There they are,—the judge and 
jury, the plaintiff and defendant, their 
lawyers and witnesses,—all human be- 
ings, with imperfect sense organs, im- 
perfect powers of observation, memory, 
reasoning; with passions base and 
noble; prejudices, interests, viewpoints, 
connections, and affiliations, kinks and 
peculiarities; their personalities, tem- 
peraments, habits; their religious, social, 
and political beliefs and feelings and 
heaven knows what else,—a perfect wel- 
ter of psychological stuff. The problem 
is to sift, sort, and arrange these various 
elements, for the most part conflicting, 
in such a way that equitable justice may 
be meted out to all concerned. 

And its a pretty problem, infinitely 
more complex and interesting than bridge 
or chess. For there is your jury, drawn 
from the various walks of life, fresh 
from the busy world without, with their 
opinions, judgments, credulity, etc., ad- 
justed to the normal conditions of every- 
day life. Do they realize that they must 
adjust themselves to the new and unusual 
conditions that obtain in a court room,— 
the greater temptation to conceal and de- 
ceive, for example,—and if so, can they 
do it at a moment’s notice? On the other 
hand, there is the trained and experi- 
enced judge who knows well all these 
sources of error. But may he not err 
equally as much in the opposite direction ? 
If juries may be controlled by sympathy 
or prejudice or passion, may not judges 
be controlled by fear of these and make 
themselves too incredulous and unsym- 
pathetic? The function of evidence is to 
convince, to beget belief; but there is no 
fixed formula for begetting it. The 
minds of some, once they are set or made 
up, become adamant; impervious to the 
strongest proofs and arguments. Angels 
themselves could not move them. The 
minds of others have no resistance power 
whatever, are open to every impression 
and suggestion, believe everything. With 
some belief is a matter of will; with 
others, the lack of it. In every case it 
is personal and dependent upon numer- 
ous subtle influences,—the probability of 
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the thing testified to, the witness’s repu- 
tation, his interest in the case, his ap- 
pearance, manner, tone of voice; his will- 
ingness or reluctance, hesitation, quib- 
bling, sparring; or his self-confidence, 
manifest neutrality, and general frank- 
ness. 


Imperfection of the Senses. 


But even if all these were in the wit- 
ness’s favor, questions of perception, ob- 
servation, attention, memory, etc., might 
detract materially from the value of his 
testimony. And here, again, will appear 
the value of a course in general and ex- 
perimental psychology to the lawyer. The 
source of the majority of errors and of 
conflicting testimony is not perversity or 
wilful attempt to deceive, but the many 
imperfections of our human machine,— 
the body. The different parts of it do not 
always report accurately what takes place 
in the world outside, and even when they 
do, we are apt, for a thousand and one 
reasons, to misread or misinterpret their 
reports. To take a few concrete illustra- 
tions:? A man drives along a road new 
to him. Possibly he heard a faint, dis- 
tant sound; but did not pay much atten- 
tion to it; certainly he did not interpret 
it to be the noise of an approaching loco- 
motive. He drives on and is killed. Sev- 
eral witnesses testify that they heard the 
train approaching, and the presumption 
is that the deceased must have heard it, 
too. But they forget that hearing is a 
matter of expectancy, recognition, atten- 
tion, interest, and knowledge, as much as 
it is of a good ear. The lover or con- 
spirator can hear sounds inaudible to 
others; on the other hand, the miller and 
factory worker fail to hear sounds that 
are almost deafening to a visitor. So, 
too, a naturalist can hear sounds of in- 
sects, birds, and animals that the layman 
accompanying him would take an oath 
were purely imaginary. A musician can 
detect a false or coarse note where others 
would fail to observe, and a firearms ex- 
pert can tell the kind and perhaps the 
make of a gun by its report. In the 
Brownsville raid of 1907 this fact played 


1I am indebted for some of these illus- 
trations to Mr. Charles C. Moore, “Moore On 
Facts,” 2 vols., Edward Thompson Co., North- 
port; L. EN. Y. 
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an important role. It was shown by the 
officers testifying that nearly all the shots 
came from high-power rifles, which was 
strong indirect evidence against the ne- 
groes; for if the shots were fired by the 
citizens the probability, amounting almost 
to a certainty, is that there would have 
been different sounds and mixed, instead 
of uniform. Judgment as to direction of 
sound is also frequently liable to err. In 
the psychological laboratory, one of the 
simplest experiments is to make a sound 
with a snapper in front and above the 
head of a blindfolded subject. He will 
invariably point backward, indicating that 
the sound came from the rear. It is 
well known that sailors at sea cannot 
judge the direction of ‘sound in a fog, 
and many a good ship has gone to the 
bottom because of such a misjudgment. 

How unreliable the eye is as a witness 
of fact, anyone who has seen a vaude- 
ville. or parlor magician perform can 
readily testify. Some time ago, in a pub- 
lic lecture, in which a bright eight-year- 
old boy served as subject, I had a negro, 
wearing a red tie, come before the plat- 
form and say, “Mr. Jones sent me to 


ask if you wanted anything.” - I replied, 
“Yes, bring me the box I left on the 
table in my office.” The negro went out, 
and a few minutes later another negro, 
differing in color and size, but also wear- 
ing a red tie, entered and said, “I 
couldn’t find that box, but will this one 


do?” I answered, “Yes,” and the negro 
departed. A little later, the first negro 
reappeared. The boy was asked if he 
had seen him before. “Yes,” he replied. 
“What did he do?” “He came in and 
said something to you and then he went 
out and brought you a box.” “Are you 
sure he was the one who brought the 
box?” “Yes.” “How do you know?” 
“By the red tie he has on.” It is con- 
ceivable that under other circumstances 
that red tie might have cost that innocent 
negro his life. 

Space does not permit examples of er- 
rors and illusions connected with the oth- 
er senses. Of observation, it is well 
known that there is a great diversity 
among individuals, both as to their power 
and habit of it. Some pedestrians observe 
everything that passes near them; others 
very little. By training themselves to 
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observe, Houdin and his son were able to 
enumerate all the articles in a large de- 
partment store window after a single 
glance, or to pass through a good-sized 
private library and thereafter state the 
exact location of any book called for. On 
the other hand, some people are so dull 
of observation that they can see a thing, 
or pass by itra hundred times and not no- 
tice its presence. Nine persons out of ten, 
if asked to write from memory the figure 
for 6 o’clock as it appears on the dials 
of their watches, will write 6 or VI, in 
the normal position or upside down, and 
will be very much surprised to discover 
on looking at their watches that there is 
no figure there at all. And yet they have 
looked at their watches thousands of 
times. Moore cites the case of a cotton- 
mill operative who testified that “she did 
not know of a trapdoor in a floor over 
which she was accustomed to pass many 
times a day, with the wheels of her bob- 
bin box probably jolting as they went 
over its hinges” Intoxication; and some 
nervous disorders, e. g., anzsthesias, im- 
pair the power of observation ; hyperzs- 
thesias, on the other hand, heighten the 
power. Fear, horror, excitement fre- 
quently paralyze observation. Witnesses 
in murder and accident cases sometimes 
give the impression of being unwilling 
witnesses, when as a matter of fact they 
were too frightened or horrified to ob- 
serve anything distinctly. On the other 
hand, fear may sharpen the power so 
that the slightest movement or faintest 
sound is immediately perceived. 


Suggestion. 


The strong power of prepossession, 
bias, prejudice, and especially suggestion 
are too well known to need emphasizing 
here. A clever use was made of sug- 
gestion by the attorney for a street rail- 
way company, so the story goes, who had 
tried without success to weaken the tes- 
timony given by the plaintiff who pre- 
sented a very pitiful case of disablement 
as he stood before the judge and jury 
with his arm bent almost stiff at his side, 
and scarcely able to lift it to his shoulder. 
After considerable cross-examination, 
which failed to shake him in the least, 
he was-asked by the attorney to show the 
jury how high he could lift his arm. 














With difficulty and pain he raised it to 
the shoulder. “But was your arm per- 
fectly well before you were knocked 
down?” “Certainly it was.” “Then 
show the jury how high you could lift 
it before you were knocked down.” Up 
shot the arm above the head that all 
might see how well it was before the 
accident ! 


Memory. 


Space forbids mentioning the many 
other mental processes which are in- 
volved in our daily activities, and a psy- 
chological knowledge of which would 
stand the lawyer in good stead. Memory, 
however, is too important to be passed 
over without a word, because all oral 
testimony is based upon it. As a rule, 
several weeks, and sometimes many 
months, intervene between an event and 
the testifying concerning it in court. By 
that time some of the details have become 
blurred and faded, and the mind is com- 
pelled to fill in the gaps as best it can. 
Frequently it more than compensates for 
the loss by the use of imaginative filling. 
In one of Professor William Stern’s fa- 
mous Aussage experiments he showed a 
pupil a picture in which, among other 
things, there were two trees. A few min- 
utes later he asked the pupil to enume- 
rate the things represented in the pic- 
ture. The two trees were correctly men- 
tioned. A week later, however, they be- 
came “a grove,” and in another week 
they had grown into “a forest.” Thus 
does the imagination flourish! Sometimes 
bits of memory from two different expe- 
riences get mixed up, or it may be a bit 
of memory and a bit of imagination that 
have gotten entangled. When memory 
becomes faint it is difficult to distinguish 
it from imagination. Lawyers 
know how difficult it is to separate in the 
witnesses’ minds what they themselves 
actually saw and heard from what they 
read about in the newspapers, or heard 
from others who were also present. 

Already there is a considerable litera- 
ture on “false memories,” “illusions of 
memory,” “diseases of memory,” “am- 
nesias,” “paramnesias,” etc., with which 
the progressive lawyer should be ac- 
quainted. Sometimes, for example, the 
memory of an event may completely dis- 
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appear from consciousness,—be stone 
dead, as the small boy would say,—and 
yet its ghost may arise and play the most 
tantalizing pranks upon us, causing us 
much suffering. A striking instance of 
this, and one which caused much dis- 
tress, is Helen Keller’s unconscious plagi- 
arism at the age of twelve of Miss Mar- 
garet T. Canby’s story, “The Frost 
King,” which after a most painstaking 
investigation was hypothetically account- 
ed for by the fact that four years previ- 
ously Helen visited a friend “who pos- 
sessed a copy of Miss Canby’s book, and 
who probably, though she could not defi- 
nitely recall doing so, read it to Helen 
during Miss Sullivan’s (her teacher) ab- 
sence on a vacation.” Many normal in- 
dividuals can match the experience she 
described years later, when she wrote, 
“Tt is certain that I cannot always dis- 
tinguish my own thoughts from those I 
read, because what I read becomes the 
very substance and texture of my mind. 
It will be evident from the above that 
Judge Lumpkin, of Georgia, must have 
spoken from a wide experience and a 
genuinely scientific observation when he 
said: “I would sooner trust the smallest 
slip of paper for truth than the strong- 
est and most retentive memory ever be- 
stowed upon mortal man.” 


Future Services of Psychology. 


Enough has been given to indicate in 
broad outline, at least, the value of psy- 
chology to the lawyer. In the preventive 
law of the future, in criminal jurispru- 
dence and the whole science of penology 
connected with it, in juvenile delinquen- 
cy, laws relating to labor and industry, 
to the insane and dependent, and to every 
phase of human conduct and relation- 
ship, psychology will render valuable 
service, even though it be indirect. For 
after all, psychology is but the sublimate 
of the best common sense, experience, 
and experiments of man reduced to scien- 
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F the right is to win 
in a lawsuit in which 
the main issue must 
be decided by an ap- 
| peal to the sense of 
sight, the physical evi- 
\ ~ , dence must be clearly 
s— \ ‘ 
eens seen and correctly in- 
terpreted. Gay) It is commonly as- 
sumed that the quality of human 
vision to be applied to such a purpose is 
practically the same in all men. This is 
far from being true, and to a trial law- 
yer knowledge of the psychology of sight 
may be more useful as affecting the re- 
sult of such a trial than any knowledge 
of the law or any reference to old prec- 
edents. 

The vital evidence in many important 
cases, especially those relating to dis- 
puted documents, is that which depends 
finally upon human vision, and the legal 
procedure relating to the proof of visi- 
ble things thus becomes of direct inter- 
est. Evidence of this class may be of a 
delicate or microscopic character, and 
may require explanation and illustration 
before its significance is appreciated, and 
if its presentation is hampered by ar- 
bitrary and unwise restrictions it may 
be impossible to prove the facts. 

Selfish and narrow as we are, we are 
apt to be quite indifferent to this whole 
question of legal procedure and the ad- 
ministration of justice until it affects us 
personally. Then all at once the sub- 
ject may assume an importance and take 
on a vital character that lead us to 
think that everybody ought to be inter- 
ested in it. When we ourselves have a 
lawsuit in court and on our ability to 
prove the facts depends reputation, prop- 
erty, or liberty, then indeed we become 
interested in every phase of the question. 


| 


of “Questioned Documents. ”’ 


Sooner or later we find that it is to the 
advantage of one of the parties to the 
controversy to see to it that the facts are 
not proved, and it may also appear that 
this negative phase of legal procedure 
has been developed beyond the positive 
phase. We are surprised that objection 
is promptly made to the doing of things 
in court that apparently any sensible man 
would approve anywhere else, and we 
may be even more surprised when these 
things are not allowed. The sustained 
objection may amount to a denial of jus- 
tice, and rules of evidence may prevent 
the facts from being shown. 

There is some progress, however, all 
along the line in legal procedure in this 
field, one of the latest steps being the 
enactment, at this late date, 1913, of a 
United States statute permitting the in- 
troduction in all Federal courts “of ad- 
mitted or proved handwriting for pur- 
poses of comparison.” As England 
passed the statute in 1854, it is obvious 
that progress with us is not so rapid as 
to cause us to lose our equilibrium. 
Another forward step in this matter has 
just been taken in People v. Storrs, 207 
N. Y. 147, 100 N. E. 730 (Dec. 31, 
1912), in which decision it has been 
definitely settled that typewritten stand- 
ards of comparison can be introduced 
for the purpose of proving a disputed 
typewriting. 

Interest in this question of the re- 
lation of legal procedure to the proof 
of visible things is mainly due to this 
variation in seeing ability, already re- 
ferred to, and the danger resulting 
therefrom. It is well known that in 
every normal eye there is a small portion 
described as “the blind spot,” but it is not 
generally understood that many eyes are 
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blind all over to many things that other 
eyes can see. Reference is not made 
to those who are color blind, nor to the 
many who need the assistance of the 
oculist, but to a class of persons supposed 
to have normal vision who do not have 
it, and who do not perceive certain visible 
distinctions or sim- 
ilarities even in 
common things 
which to others are 
perfectly apparent. 
This inability to 
see is certainly a 
kind of blindness. 

All of us are 
blind to  micro- 
scopic differences 
and identities in 
things, as all are 
deaf to certain 
sounds below or 
above the hearing 
range. The points 
of interest in this 
present inquiry are 
that this range of 
blindness is to a 
large extent un- 
conscious and var- 
ies greatly in dif- 
ferent individuals. 
With some persons 
it reaches a degree 
of deficiency which 
makes dependence 
upon their visual 
judgment a source of real danger. Like 
color blindness and tone deafness, this 
inability to identify or distinguish form 
may be found in those who in other fields 
possess the highest intellectual attain- 
ments. 

It is important to remember that we 
see not with, but through the eyes, and 
that perceiving through sight is essen- 
tially a brain function. This is especially 
true in the active mental processes in- 
volved in visual comparison. This com- 
plex operation is in fact an intermingled 
recognition and weighing of identities 
and differences, and, as is well known, 
skill in the operation can be highly cul- 
tivated. The savage, like the dumb 
animal, does not really see at all many 
of the things before him, and, as has 
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been said in many ways by many writ- 
ers, when we go to a foreign land we 
really see only what we take with us. 

In many fields we do not even begin 
to see until we have been trained, al- 
though, no doubt, this difference in qual- 
ity of vision to some extent is a born 
difference as well 
as an acquired dif- 
ference. The per- 
son who has little 
mechanical ability, 
and who has had 
but little actual 
training in the 
comparing of phys- 
ical things, is often 
unable to recognize 
what others see in- 
stantly. The proof 
reader will see at 
a glance the wrong 
letter that we may 
never discover, and 
the sailor or the 
plainsman sees on 
the horizon and 
recognizes what we 
may need a teles- 
cope to see. 

One of the com- 
mon variations in 
seeing ability is in 
the power to recog- 
nize small differ- 
ences in size, or to 
measure with the 
eye. If two fine lines are placed a 
short distance apart, and one is ‘oo 
of an inch longer than the other, some 
observers are unable to say which of 
the two is the longer, or whether 
there is any difference in them. If 
the test is one of slightly divergent 
short parallel lines or of slight deviation 
of slant of a short line to the right or 
left of vertical, many are totally blind 
to what others can see. The artist or 
the architect will see at once what is 
also before us, but which we may never 
perceive. 

The difference in ability to perceive 
actual similarity or slight difference in 
forms or outlines, like printed or written 
letters, covers a much wider range than 
in the tests already described, and it 
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Fig. 1—Handwriting Individuality the Basis for A Form Blindness Test 
Forty words by twenty writers making twenty pairs. The test is one of accuracy and speed 
and consists in finding how long it takes to find the twenty pairs. The companion 
word is unmistakable when found. 
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is in this latter field especially that form 
blindness has a most important relation 
to the administration of justice. As al- 
ready suggested, the subject has special 
application to many important questions 
in relation to the proof of documents. 
The disposition of prop- 
erty worth millions of 
dollars, as well as ques- 
tions affecting reputa- 
tion, liberty, or even 
life, may depend upon 
the recognition and in- 
terpretation of a few 
arbitrary forms. 

Until quite recently 
but little freedom or op- 
portunity was given for 
the proof of such facts 
in a court of law. In 
the trial of such an issue 
it was necessary to meet 
and overcome objections 
at every step in the pro- 
ceeding. Objection was 
promptly made to the 
use of every instrument 
that would help in any 
way to show the visible 
facts; permission to 
photograph and enlarge 
the document was often 
refused, and strenuous 
objection was always 
made to the use of 
photographs in court, 
the vehemence of the 
objection usually being 
in direct ratio to the 
evidential value of the 
photographs. Objection 
was also made in the 
first place to the giving 
of any opinion in the 
matter by any specialist, 
and any interpretation 
or illustration of testi- 
mony that would make 
it more valuable and 
convincing met with violent objection. 

In many courts these hindrances to 
justice are now entirely swept aside, and 
the subject is taken up exactly like any 
scientific inquiry.* In the old days, with 
even part of these many objections sus- 
tained a trial at law in which the vital 


*See footnote on p. 807. 


pairs. 
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Fig. 2--Form Blindness Test 


Seven pairs of words from seven dif- 
ferent machines of the same kind showing 
typewriting individuality. Find the seven 






evidence depended upon human vision 
proceeded in a kind of legal twilight that 
made it difficult, if not impossible, to see, 
interpret, and prove the facts. Some 
courts are still under the shadow of the 
old practice, where it seems to be feared 
that the actual truth of 
the matter in hand may 
be discovered and dis- 
closed. In the Federal 
courts, in criminal cases, 
until the passage of the 
statute this year, no 
standard writing could 
be introduced for pur- 
poses of comparison; 
and in a few states, 
Illinois,! Michigan, and 
Indiana among the num- 


ber, this seventeenth 
century practice still 
continues. 


Another not altogether 
unknown producer of 
twilight, fog, and con- 
fused vision in a court 
of law, is a thick atmos- 
phere of prejudice sur- 
rounding court, counsel, 


or jury. An appeal to 
prejudice is always a 
resource of those 


against the facts. One 
may indeed have eyes 
and see not if the mind 
is closed in advance. 
Inattention and _indif- 
ference also shut out 
the light, and an unre- 
strained prejudice may 
envelop a_ subject in 
total darkness. 

As Dr. Gross so clear- 
ly shows in his great 
work on Criminal 
Psychology, the busi- 
ness of the whole court 
in a trial at law is “the 
critical interpretation of 
the matter in hand, whatever it may be.” 
With proper assistance, it is surprising 
in many instances how quickly even the 
untrained can be made to see what at 

1A statute is now before the legislature of 


Illinois which if enacted will change the 
ancient practice. 
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Fig. 3—riandwriting as a Means of Identification 

Hotel Registrations in the celebrated McNamara Dynamiting Case, Los Angeles, photo- 
graphed by Mr. Osborn from the original registers and grouped for comparison. The second 
registration, a genuine one, the others all aliases with cf‘ wnging addresses. The last registration 
just preceding the Los Angeles explosion. | The psychology of alias selection is shown 
by the use of the genuine initials “J. B.” in an alias. An alias often suggests the true name of 
the writer which seems to indicate that a false name is not taken at random but is unconsciously 
suggested by the subconscious mind. This is also true of the selection of fictitious numbers. 
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first was not recognized. With proper 
interpretation and suitable instruments 
and illustrations, a flood of light can 
sometimes be thrown on a difficult and 
entirely new question. On this same 
point, Dr. Gross also says,“If we have 
seen something with a magnifying glass 
we later recognize details without its 
help.” 

It readily occurs to those having expe- 
rience in the matter that in a case involv- 
ing a disputed typewriting, where the 
whole case may depend upon the recogni- 
tion of minute similarities or differences 
and their correct interpretation, that it 
may be very unfortunate for those who 
seek to prove the facts if the one who 
is finally to decide the case is even par- 
tially form blind. It certainly would pro- 
mote justice if it were more widely un- 
derstood in the legal world that variation 
in seeing ability is a proved, scientific 
fact. Such knowledge would weaken 
prejudice, repress offhand judgments, 
and lead to greater care in finally decid- 
ing the question at issue. The mere read- 
ing of various legal opinions, some by 
members of the highest courts, shows 
clearly that this question of seeing abil- 
ity or visual discrimination and percep- 
tion has had an important bearing upon 
the rendering of judgments. It is true 
that there are “things which to the or- 
dinary mortal are not discernible,” but 
exact accuracy in some cases would re- 
quire that this statement should be not 
“the ordinary mortal,” but “some or- 
dinary mortals.” A blind man’s judg- 
ment on a sunset is not worth much. 

It is hardly to be expected that judges 
or referees who try cases without juries, 
or jurors who are called upon to pass 
upon questions involving the ability to 
distinguish form, can actually be tested 
or formally instructed in these things, 
but it is highly important that it be 
known to all concerned, and especially 
to trial judges, that there is this wide 
variation in the quality of human ‘jision. 
It is one of the many important duties 
of the trial lawyer in the actual trial of 
such a case to see to it that this topic 
at some time has proper attention,. and 
justice would be promoted by timely in- 
structions and cautions on the subject 
by the trial judge, who can give to such 


an inquiry its proper tone or atmos- 
phere. 

It may be with some feeling of des- 
pair that delicate, visible evidence of 
this class is presented to a man who has 
passed quite beyond middle age who per- 
haps has never studied the question, but 
who might resent the slightest suggestion 
that any living man could see anything 
that he could not see. In most cases, 
however, involving evidence of this class, 
the interests of justice are probably best 





Fig. 4—Identity as Evidence of Forgery 


Alleged George G. Kelly signatures to seven Claim 
Documents against Kelly Estate, Lowell, Mass. One 
group of three traced forgeries and two groups of two 
each. See location arid’ shape of punctuation marks, also 
alignment of letters and peculiar terminals. The signa- 
tures in each group will superimpose almost perfectly. 


served when such cases are heard and 
decided by a judge without a jury, but 
the average judgment of a jury can us- 
ually be trusted if prejudice is eliminated 
and the matter is properly illustrated and 
fully and clearly presented. 

The accompanying plates will serve 
to illustrate in a general way the sub- 
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ject discussed. They will also serve as 
simple tests for those who wish to in- 
vestigate the question. The first test 
(Fig. 1) is taken from some material 
which was recently prepared for Profes- 
sor Jastrow, of the University of Wiscon- 
sin, for laboratory use in a study of this 
question as a phase of psychology. It 
shows forty written words by twenty 
writers, taken from 
business envelops, 
a pair of words by 
each writer, and 
the pairs are un- 
mistakable when 
the companion 
word is found. 
Ability can_ be 
measured by see- 
ing how many 
groups can be 
found in five min- 
utes, or ten min- 
utes, or finally 
whether the ob- 
server is able to 
group all the 
words _ correctly. 
The test shows 
surprising varia- 
tion in speed and 
accuracy. 

In some prelimi- 
nary tests made by 
Professor Jastrow with some similar 
material, astonishing variation in speed 
and accuracy was shown. Working only 
with persons of intelligence and approxi- 
mately the same age and ability, it is 
found that skill ranges from 100 per cent 
accuracy in eight minutes and _thirty- 
five seconds to 60 per cent of error in 
nine minutes and fifty-five seconds. An- 
other subject shows 30 per cent of error 
in fifteen minutes and forty seconds. 
Imagine that second or last candidate as 
one called upon in a court of law to de- 
cide a delicate question appealing to the 
sense of sight! Professor Jastrow will 
later make a complete report on the 
whole subject. 

The second test on the subject is that 
of identifying typewriting which is real- 
ly a test of form, proportion, slant, size, 
and parallelism. Experience shows that 
here again some observers cannot see 


show suspicious identity. 


Fig. 5—Identity as Evidence of Forgery 


Stitzel v. Miller, 250 Ill. 72; 95 N. E. 53. Alleged 
traced forgeries photographed under ruled squares to 
See note L.R.A. 34-1004. 
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these distinctions or similarities in type- 
writing that to others are perfectly evi- 
dent. This is especially true in the ex- 
amination of specimens in natural size. 
It is easy to understand how a miscar- 
riage of justice may result when ques- 
tions of this character must be decided 
by an opinionated blind man who thinks 
he can see. The typewriting illustration 
(Fig. 2) shows 
fourteen specimens 
of typewriting 
from seven differ- 
ent machines of 
the same kind, and 
the task is to find 
the seven pairs. 
These specimens 
are enlarged more 
than two - diame- 
ters, but even un- 
der this enlarge- 
ment, some observ- 
ers will have diffi- 
culty in finding the 
pairs, and in nat- 
ural size many are 
totally blind to the 
identities and dif- 
ferences. 

The third illus- 
tration (Fig. 3) is 
taken from the 
preparatory mater- 
ial in the celebrated McNamara Dynamit- 
ing Case, Los Angeles, California, which 
shows hotel registrations from various 
cities, the problem being the ftecognition 
of the individuality in handwriting. With- 
out photographs and with the writing 
in the original books, it would be difficult, 
if not impossible, to prove this identity. 

The next illustration (Fig. 4) is that 
of identity in alleged traced signatures as 
an indication of forgery, and the illustra- 
tions are from claim papers in a case at 
Lowell, Massachusetts. In a traced for- 
gery, evidence of lack of genuineness is 
mainly in the line quality, pen pressure, 
and shading of the writing, and in cer- 
tain cases the identity of disputed signa- 
tures as compared with each other, or 
identity of a disputed signature with 
a model signature. There is natural and 
inevitable variation in the writing of a 
signature in proportions and relations of 
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parts, and identity or close similarity of- 
ten demonstrates the forgery. These sig- 
natures show three unmistakable groups, 
but even with them it would hardly be 
safe to go in court without carefully pre- 
pared illustrations of this identity by 
means of enlarged photographs, and the 
grouping of the signatures and photo- 
graphing them under ruled squares in 
order to bring out clearly the damaging 
similarities. 

The last illustration (Fig. 5) is from 
the case of Stitzel v. Miller, 250 Ill. 72, 
95 N. E. 53, Ann. Cas. 1912 B, 412, 34 
L.R.A.(N.S.) 1004, in which this same 
question of similarity as evidence of for- 
gery is discussed. 

Even brief consideration of the sub- 
ject of proof of visible evidence shows 
clearly the vital importance of enlarged 


*On the question of giving reasons for 
opinion, see Johnson Service Co. v. Mac- 
Lernon, 142 App. Div. 677, 127 N. Y. Supp. 
431 (Feb. 1911); Venuto v. Lizzo, 148 App. 
“ee . 164, 132 N. Y. Supp. 1066; and Hagan 
. Carr, 198 Pa. 606, 48 Atl. 688. 


The bill relating to proof of signatures and 
handwritings in the Federal Courts was passed 
and approved by the President, February 26, 
1913. It provides: 

“That in any proceeding before a court or 
officer of the United States where the genuine- 
ness of the handwriting of any person may 
be involved any admitted or proved handwrit- 
ing of such person shall be competent evidence 
as a basis for comparison by witnesses, or by 
the jury, court, or officer conducting such pro- 
ceeding, to prove or disprove such genuine- 
ness.” 

Hon. George W. Wickersham in a letter to 
the Senate Judiciary Committee wrote in sup- 
port of the measure as follows: 

Correspondence with a large number of the 
United States attorneys discloses that the Fed. 
eral courts in their districts are, because of 
the decisions above mentioned, adhering to the 
old common-law rule with respect to the proof 
of handwriting. That rule prohibits the use 
of any genuine specimens of handwriting for 
purposes of comparison, unless such specimens 
are already in evidence, or admissible for other 
purposes. The reports of the various United 
States attorneys show that the enforcement of 
this rule has resulted in many miscarriages of 
justices, particularly in cases against persons 
charged with sending obscene matter through 
the mails. 

Mr. Albert S. Osborn, the author of “Ques- 
tioned Documents,” in an article entitled 
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photographs as an aid in litigated cases 
involving these questions. Even slight 
enlargement may make evident to some 
observers what before could not be seen 
at all, and a sufficient enlargement usu- 
ally makes differences and identities so 
plain that they can be seen even by those 
of foggy vision who in examining the 
same objects in natural size would liter- 
ally be form blind. If good photographs 
are excluded it may be impossible to 
prove the fact. 

Ruskin is quoted by Blanchan in a lit- 
tle book on birds as saying, “The more I 
think of it I find this conclusion more im- 
pressed upon me, that the greatest thing 
a human soul ever does in this world is 
to see something. Hundreds of 
people can talk for one who can think, 
but thousands can think for one who can 


” 


see. 


J 4 


“Proof of Handwriting,” which appeared in 


.the December (1911) number of the Illinois 


Law Review, said: 


Pennsylvania in 1896, passed a similar stat- 
ute, and New Jersey and numerous other lead- 
ing States have in the same manner but re- 
cently set aside this strange rule of law. In 
Massachusetts, Connecticut, Ohio, Kansas, and 
a few other States—let it be said to their 
credit—the courts themselves have changed the 
practice. But in criminal cases in the Federal 
courts throughout the whole country and in 
all courts in a number of States, the old mid- 
dle-age practice continues and standards of 
comparison, no matter how essential nor how 
well proved, cannot be introduced for the pur- 
pose of comparison. This unfortunate old 
practice is still continued by the great States 
of Michigan, Indiana, and Illinois. 


“Thousands of civil and criminal cases are 
constantly arising from writings of various 
kinds, and very frequently writings become of 
the utmost importance as evidence, and, if 
such writings cannot be proved, as is often 
the case under the old rules, the case may be 
lost by those in the right. Many such cases in- 
volving writings never get into court at all 
for the reason that it is well known that it is 
often impossible to prove the fact under the 
rules in force. For this reason alone, United 
States attorneys are compelled to abandon 
many cases. 
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BY CHRISTIAN DOERFLER 
Of the Milwaukee Bar 


LL I claim is that I 
have established by a 
decision of last resort 
in Wisconsin a new 
application of a doc- 
trine in medical juris- 
prudence. The psycho- 
logical or physiological 
principles ([\WW) involved in this alleged 
discovery have existed from time 
immemorial, and have been known to 
elementary students in physiology and 
psychology as far back as memory 
runneth. The legal principles in- 


oe 


volved in this alleged new doctrine are 
among the most elementary in the law, 
so that if anything can be claimed by 
right of discovery, it must be by virtue 
of the application of a physiological or 


psychological doctrine, with reference to 
the legal status of the case in question, 
rather than to a psycho-legal discovery, 
as is indicated by the topic assigned to 
me. 
In the city of Milwaukee there have 
grown up during the course of the last 
thirty-five years a number of the largest 
tinware factories in the world, among 
which are the Kieckhefer Brothers Com- 
pany, now a part of the trust, and the 
Geuder, Paeschke, & Frey Company, 
which was the defendant in this case. 
The defendant company was engaged in 
the manufacturing of all kinds of tin 
and galvanized iron ware. At the time 
of the happening of the injury it had in 
its plant in operation, in the neighbor- 
hood of 175 so-called stamping machines, 
which machines were designed for the 
purpose of stamping pieces of tin to be 
subsequently used in the manufacture of 
the finished product. These machines 
were operated by steam and electric pow- 
er, and by immature operators. The 
operation of the machine and the various 


matters of fact involved in a proper con- 
sideration of the case are fully set forth 
in the complaint in the action, and I will 
therefore set forth in substance the al- 
legations in the complaint. 

The complaint alleges that the plain- 
tiff was a minor of the age of sixteen 
years, and that he was unfamiliar with 
machinery or mechanical appliances, and 
that he had had a meager common-school 
education; that the defendant was en- 
gaged in manufacturing tinware for 
household purposes, and had and used 
in its factory a certain stamping press 
(in perfect working order) for the pur- 
pose of stamping pieces of tin, and that 
said stamping press was operated by 
means of electrical power set in motion 
by the operator pressing his foot upon 
a treadle located beneath the machine, 
the result of which was to engage by 
means of a clutch a wheel upon the main 
shaft, which wheel was in constant mo- 
tion; that by releasing the pedal, the ma- 
chine would make one revolution, caus- 
ing one impression to be made upon the 
piece of tin fed on to the die; that said 
machine was designed to and did make 
about thirty-five revolutions a minute, 
and that it was expected that the opera- 
tor would, and he actually did, operate 
said machine at that rate of speed; that 
the method of operating said machine 
was as follows: The operator supplied. 
himself with a large number of round un- 
stamped pieces of tin, about 34 inches in 
diameter, and placed them in his left 
hand. He then deposited one piece of 
tin on to the die with his right hand, then 
caused the punch to descend by placing 
his right foot upon the treadle and thus 
releasing the clutch, which caused the 
machine to perform one revolution and 
stamp the piece of tin so placed upon the 
die, and thereupon an automatic device 
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connected with said machine caused the 
stamped piece of tin to be removed from 
the die, which would place the machine 
ready for successive operations of a sim- 
ilar nature; that in the process of the 
operation of said machine pieces of tin 
would occasionally 
adhere to the die 
after the stamping 
process, and would 
not be automatical- 
ly removed by the 
device aforesaid; 
that under the in- 
structions received 
by the operator it 
was his duty to re- 
move the piece of 
tin so adhered to 
the die, with an- 
other piece of tin 
held in his right 
hand. 

That the opera- 
tion of said ma- 
chine was connect- 
ed with extraordi- 
nary hazard and 
danger, particular- 
ly in this,—that the 
repetition of the 
same members of 
the body in the 
same monotonous 
manner, as above 
indicated, caused 
the operation of said machine to 
become mechanical and automatic. In 
other words, that it did not require 
the operation of the mental forces 
in the performance of each and 
every particular act in connection with 
the operation of said machine, but that 
by reason of the continuation and repe- 
tition of the acts, the various members of 
the body used in the operation of said 
machine acted automatically and with- 
out special direction coming from the 
brain, and that this automatic action be- 
came so certain and accurate that the 
use of the left hand in supplying new 
material for the press was immediately 
followed by the reception of the same by 
the right hand, which was thereupon in 
its turn followed by the placing of a 
piece of tin on to the die, and that act 
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was in its turn automatically and me- 
chanically followed by the operation of 
the right foot upon the treadle, and that 
it was the nature and tendency of the 
operator to place his foot upon the 
treadle of said machine to start the same 
immediately upon 
the use of the right 
hand, whether said 
right hand be used 
for the purpose of 
supplying new ma- 
terial or for any 
other purpose. 
That on the 28th 
day of June, 1910, 
while the plaintiff 
had operated said 
machine for a num- 
ber of hours at the 
rate of speed 
aforesaid, a piece 
of tin which had 
been placed on the 
die, and which was 
acted upon by the 
press, became ad- 
hered to the die in 
such a manner that 
the same was not 
automatically _re- 
moved by the de- 
vice designed for 
that purpose, and 
that in order to re- 
move such piece of 
tin, the plaintiff, with another piece of 
tin held in his right hand, made 
an effort to remove the same, and 
in using his right hand, as afore- 
said, by reason of the mechanical and 
automatic action aforesaid, placed his 
right foot upon the treadle of said 
machine and caused the punch to de- 
scend, causing the injury complained of. 
That the dangers in the operation of 
said machine, by reason of the facts 
above stated, were not within plaintiff’s 
knowledge,. but were, or in the exercise 
of ordinary care, ought to have been, 
within the knowledge of the defendant; 
that without being specially instructed or 
warned of the dangers to the operators, 
or without having knowledge of said 
danger, a person could not properly com- 
prehend or appreciate the same. 
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* That the injuries were caused by the 
defendant’s failure and neglect to prop- 
erly caution and warn the plaintiff of 
the dangers connected with the opera- 
tion of said machine, and by the failure 
and neglect of the defendant to explain 
said dangers in such a manner as to cause 
the plaintiff to comprehend and appreci- 
ate the same, and that such failure to 
properly instruct constituted the proxi- 
mate cause of plaintiff’s injury. 

The defendant was represented in this 
case by Mr. C. H. Van Alstine, who is 
quite generally conceded to be one of 
the leading negligence lawyers in the 
country. That the question involved in 
this case was a new one cannot be denied, 


for neither Mr. Van Alstine nor myself; 


nor any other person, as far as that is 
concerned, has ever been able to discover 
a single legal precedent pertaining to the 
subject, and in fact I am satisfied that 
no such precedent can be found. I ex- 
pected in due course of time that a de- 
murrer would be served in the cause, and 
that the matter would be determined up- 
on the hearing of such issue. However, 
as time proceeded, the matter loomed up 
more important to defendant’s counsel 
than he had first anticipated, and numer- 
ous extensions of time to plead were re- 
quested and granted. Finally it was con- 
sidered an act of wisdom on the part of 
the learned counsel of the defendant to 
interpose an answer to the plaintiff’s 
complaint, in which answer the chief 
allegation in plaintiff's complaint was 
put in issue. The matter was tried be- 
fore the circuit court of this county 
with a jury, and on the opening of 
the trial a demurrer ore tenus was inter- 
posed, fully argued, and overruled by 
the court. The plaintiff thereupon in- 
troduced his evidence, which substan- 
tially showed the following: The ma- 
chine was in good order and it was 
impossible for the same to make more 
than one revolution at a time, except- 
ing by being operated upon by means 
of the treadle. The press was what 
is known as a Bliss No. 20 Incline 
Press, operated by electric power, and 
the machine was set in motion by means 
of a treadle. The principal parts of the 
machine consisted of a die and a punch. 
This particular kind of machine had 
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been used in stamping factories such 
as the defendant’s for upwards of 
twenty-five years. The machine was 
operated strictly in accordance with the 
method outlined in the complaint, 
which I have already fully stated. The 
plaintiff worked upon this particular 
press in question from 7 o’clock in the 
morning until 12 o’clock at noon, at 
which time there was an intermission for 
25 minutes; and he then continued the 
operation of the same for three minutes, 
at which time a piece of tin became ad- 
hered to the die, and the plaintiff at- 
tempted, as he was instructed, to remove 
the piece of tin by means of another piece 
of tin taken from his left hand and 
placed in his right hand, in which opera- 
tion the piece of tin slipped on to the die 
and under the punch, and at that moment 
his right foot automatically was placed 
on the treadle, the punch descended, and 
the injury was produced. 

The defendant had about 175 of these 
stamping presses in operation in its fac- 
tory. Accidents of a similar nature oc- 
curred at the rate of about twenty a year 
for a period of upwards of ten years, un- 
der circumstances identical with those 
aforesaid. It was common knowledge 
among manufacturers engaged in the 
business of defendant that the operation 
of the operator on the machine would 
become mechanical. It was known to one 
Sebastian Walter for period of up- 
wards of twenty years. Before working 
upon the press upon which he was in- 
jured, the plaintiff was employed upon 
a press of a similar nature for a period 
of about one month at another factory. 
Before being placed at the machine upon 
which he was injured, he was taken by 
the die setter to the machine, shown how 
to operate the machine, and the only 
caution that was given him was, “Be 
careful, don’t cut your fingers off.” He 
was further told that at times a piece of 
tin would become adhered to the die, 
and that in that event he should remove 
the same by placing a piece of unstamped 
tin in his right hand and then pry out 
the piece of tin that became so adhered. 
When the piece of tin was stamped, if 
it was not removed automatically by the 
device before indicated, it was on a level 
with the surrounding surface of the die. 
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Two physicians, Dr. W. J. Cronyn and 
Dr. W. D. McNarv, both testified that 
the continual operation of the machine in 
the manner as heretofore indicated, 
would result in what is known as a co- 
ordinate sequence, and that the same 
series of motor activities started in the 
beginning would continue to the end, and 
that such action would become a habit or 
mechanical; and that in the event a piece 
of tin got stuck in the die, the operator, 
in attempting to remove the same, as he 
was instructed, would, by reason of such 
habit, involuntarily place his right foot 
upon the treadle of the machine. The 
testimony further showed that the plain- 
tiff did not know of this habit or danger. 

The cause was submitted to the jury 
upon a general verdict, and the jury re- 
turned a verdict in favor of the plaintiff, 
awarding him damages for his injury. It 
will, therefore, be borne in mind that the 
gist of this action is found in the charge 
that the defendant failed and neglected to 
instruct the plaintiff of the danger of 
forming the habit referred to, and in fail- 
ing and neglecting to instruct him as to 
a proper method by means of which he 
could relieve himself from injury by 
reason of this habit. i 

One of the most remarkable incidents 
connected with this case is the fact that 
nowhere in the evidence was there any 
conflict whatever as to the facts. After 
an experience of twenty-eight years in 
the practice of the profession, during 
which period a great portion of my time 
has been consumed in the consideration 
and trial of negligence cases, I dare 
say it is the first and only case in which 
no such conflict arose. It convinces me 
of one fact, and that is that where a 
case is tried upon a theory which is con- 
sistent with and in harmony with the 
truth, there is no necessity for any such 
conflict. Of course, we realize that the 
memories of different persons are not 
the same; that they view occurrences 
from different standpoints, and that 
there are many reasons why human be- 
ings should truthfully differ in their tes- 
timony on the stand. But as to the es- 
sentials of the case, those matters which 
constitute the turning point or the gist 
of the action, there ought to be very 
little difference or dispute. 
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Up to the year 1896 it was the common 
practice of attorneys to bring actions 
for damages based upon injuries of this 
nature upon the hypothesis that the 
stamping machine made an unexpected 
revolution, causing the punch to descend 
at a time when the operator did not place 
his foot upon the treadle. In other 
words, the ground for action was a de- 
fect in the machine. These actions were 
tried with more or less success until the 
decision in the case of Vorbrich v. Geu- 
der & P. Mfg. Co. 96 Wis. 277, 71 N. 
W. 434. In that case the supreme court, 
in substance, determined that where a 
machine operated properly prior to the 
happening of the accident and operated 
properly immediately after the happen- 
ing of the accident, and an examination 
of the machine revealed that it was in 
perfect order, that then the claim made 
by the operator that the punch descended 
automatically, without causing the ma- 
chinery to come into motion by the op- 
eration of the foot on the treadle, was 
against the physical facts and the phys- 
ical situation, and therefore either 
showed that the operator in his claim 
was mistaken, or that he wilfully lied 
on the subject. I for one am of the opin- 
ion that the decision in the Vorbrich 
Case is founded upon absolute truth and 
cannot be sucessfully denied. Such a 
decision acts as a preventive to willing 
witnesses’ manufacturing testimony and 
perjury. If there is anything that is as 
constant as the Northern Star it is the 
physical situation in any case. In the 
present case, namely Kaczmarek v. Geu- 
der, P. & F. Co. 148 Wis. 46, 134 N. W. 
348, Ann. Cas. 1913 A, 1139, — L.R.A. 
(N.S.) —, it was shown that in order 
to bring down the press it required the 
application of 6,000 pounds of force, 
thus showing conclusively that if the 
machine was in order, it was impossible 
for the punch to descend unless the 
clutch was released by reason of the 
operator’s stepping upon the treadle. It 
is true that in the Vorbrich Case, and 
in all other cases that have ever come to 
my attention, except the instant case, it 
was claimed by the injured persons and 
by other witnesses that the injuries were 
caused by a defect in the machine, and 
that the punch descended automatically. 
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It is my opinion that in all such cases 
the operator was mistaken in his testi- 
mony, and that he did not wilfully mis- 
state the facts. The numerous rapid 
successive revolutions of the machine 
must be taken into consideration, and al- 
so the established fact that these opera- 
tions become mechanical, and that at the 
time of the happening of the injury the 
operator is laboring under great excite- 
ment, and that the operation on the 
treadle is an unconscious act, and, there- 
fore, he is merely deceived in his belief 
that the punch descends automatically. 
Counsel to whom these cases were 
brought, and I was included in that num- 
ber, relied upon the statements of the 
operator, and therefore for many years 
up to the present time, these cases have 
been brought upon a theory which was 
contrary to the truth, and have therefore 
met with very uncertain results. For 
many years after the decision in the Vor- 
brich Case, lawyers refused to commence 
actions for the recovery of damages 
based upon injuries of this nature. Thou- 
sands and thousands of injured’ em- 
ployees were left practically without re- 
dress. So frequent were these injuries 


that the employers simply applied a tem- 
porary bandage to a crushed finger or 
hand and then sent the injured operator 
home without even the aid or assistance 


of someone accompanying him. I can 
remember distinctly a cold winter’s day, 
when the thermometer had descended 
some degrees below zero, while my health 
was greatly impaired, and while I was 
crossing Sixth street viaduct, of meeting 
a young boy about sixteen years of age, 
weeping bitterly, and upon inquiry as- 
certained that two of his fingers had been 
crushed, and that in the office of his 
employer a bandage had been applied and 
he sent home on foot, a distance of about 
3 miles from the place of his employment. 
It was a cause of great regret to the 
legal fraternity for many years that no 
proper solution could be found, from a 
legal standpoint, as to the logical expla- 
nation of the happening of these injuries. 
For a number of years I was confined to 
my home, unable to attend to my busi- 
ness, and during that period a great many 
of the incidents that happened during my 
professional career came to my mind, and 
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one thing that I could not eradicate was 
the continual procession of operators that 
appealed to me, with their mutilated 
hands and fingers, for legal aid. I re- 
member distinctly the day when I con- 
sidered this proposition, when I mentally 
reviewed the operation of this machine, 
when I estimated the number of revolu- 
tions that these operators were required 
to make in the course of a day of ten 
hours, amounting to upwards of 22,000, 
how the formation of this habit im- 
pressed itself upon my mind. I recalled 
the. simple doctrine which had been 
taught me in the study of physiology at 
the high school, known as the reflex 
action of the nervous system, and in- 
stantly I had gained the proper solu- 
tion. After my return to the practice 
of the profession, my business had been 
diverted, my clientage gone, and I had 
no opportunity to make a practical test 
of this theory. I remember calling upon 
a number of the leading negligence law- 
yers of this city, requesting them upon 
proper occasion to make a proper test of 
my theory, and how such applications 
were received. It would stand to reason 
that so simple a matter would appeal 
strongly to the minds of members able 
and learned in the profession. I offered 
to them all the credit, if any there be, of 
the establishment of this theory, retain- 
ing nothing for myself. Three years 
had elapsed after my return to the prac- 
tice when the Kaczmarek Case was pre- 
sented to me; and I seized upon it with 
all the interest, energy, and enthusiasm 
there was within me. The case was 
tried with the results already stated, and 
the decision of the lower court was af- 
firmed by the supreme court and is re- 
ported in 148 Wis. on page 46. 

I take no credit for establishing the 
application of this doctrine from a legal 
standpoint. I am humiliated and cha- 
grined to think that I, with many others, 
had for so many years followed prece- 
dents and beaten paths, instead of giving 
to the matter a little original thought. 
From a legal standpoint the importance 
of this doctrine is trifling. From a hu- 
manitarian standpoint the establishment 
thereof is tremendous. 


Santis, 








































Sufficient Motives in Human 
Behavior and a Corollary 


PROFESSOR ROBERT H. GAULT 
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HE behavior of men is 
the resultant of the in- 
terplay of motives. 


used here in a broad 
sense. I walk absent- 
mindedly across the 
floor; myeye catches 
the glint of a pin in the rug; I pick 
it up and go on my way without 
interrupting my train of thought. The 
sense impression in this case, though it 
barely entered into my consciousness at 
all, is a motive. The philanthropist is 
overcome with pity for the ragged news- 
boy on the corner ; he earnestly desires to 
relieve him and accordingly purchases 
him a new coat. Pity and lofty desire are 
motives. The anticipation of immediate 
sensory satisfaction that prompts the 
lighting of an after-dinner cigar is a mo- 
tive. The ideal of co-operation for social 
welfare is a motive. The high-born 
statesman through twoscore years unfal- 
teringly cherishes the thought that by 
means of public measures into the ad- 
vocacy of which he is pouring his life, he 
may ultimately succeed in securing moral 
treasure for his nation. His thought is 
his life motive. Despicable design; 
wicked desire for sensual pleasure; thirst 
for revenge; the mere perception of an 
unguarded window ; these are, or may be, 
motives that determine the hostile be- 
havior of the enemies of law and order. 

We are in the habit of thinking of a 
motive as something deliberately chosen 
to occupy a high seat in the court of clear 
individual consciousness ; something that 
carries the reins of human life in its 
hand with which it guides one who is at 
once its wide-awake elector and subject 
through all the ways and by-ways of his 
existence, or at least in a particular act. 

We talk in our courts of law of an “ad- 
equate motive,” of a “sufficient motive.” 
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The term “motive” is*° 


We assert that we have established such 
a motive when we discovered the fact, 
by means of documentary evidence, 
that the victim of an act of murder had, 
in his last will, named the accused as his 
chief beneficiary. We find a “sufficient 
motive” for absconding or for forging a 
name when we learn that the author of 
a crime against property rights has re- 
cently suffered business reverses. We 
then use these discoveries to supplement 
circumstantial evidence that in itself is 
not considered strong enough to justify 
conviction. 

« But from our point of view here a 
“sufficient motive” is not necessarily ei- 
ther an element or a complex that enters 
into the full light of our mental life at all. 
It is, however, always at least a vague 
conscious content that is the occasion 
of action. 

And ours is a familiar angle from 
which to consider the psychology of 
motives. It is set forth by Max Kauff- 
mann in his recent Die Psychologie des 
Verbrechens at page 14. It suggests 
the development or degeneration of mo- 
tives along lines that are well known in 
connection with the psychology of the 
normal individual. For example a boy 
is possessed by an earnest desire to 
become an expert surgeon. Here is the 
“sufficient motive” that controls his 
young life. It is distinctly a conscious 
motive. It occupies the high seat and 
guides him who has chosen it and who 
is at the same time its subject. But in 
the course of time, perhaps after years 
of unremitting effort to become familiar 
with human anatomy, the motive lapses 
gradually from clear consciousness. It 
is then taken for granted by the individ- 
ual. He continues to do the appropriate 
thing when he is confronted by a sit- 
uation, one element of which is some- 
thing relating to the anatomy of the 
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human body,— a contribution to one 
of his journals for example: he inevi- 
tably reads it. The mere perception 
of the title is a “sufficient motive.” He 
no longer has need for the burning de- 
sire to perfect himself in his profession 
in order that he may be driven to ap- 
propriate the material that is presented 
to him. One may 

say that in this 

case the original 

“high” motive has 

degenerated. Per- 

haps it is truer to 

say that we have 

in the end a substi- 

tuted motive; or 

better, possibly, 

that we have a sit- 

uation in which 

every adjustment 

in the young man’s 

physical and men- 

tal make-up auto- 

matically fits the 

purpose of his life. 

In either case the . * 

subject has become, 

in the course of 


the process, a more 


efficient student 
and surgeon — or 
anatomist at any 
rate—than he was 


at the beginning. =m Pe EE RSTO 
ROBERT H. GAULT 


It would, further- 
more, be a difficult matter to make any- 
thing but a surgeon, or a teacher of 
human anatomy out of the man when he 
has once reached the final stage in the 
development of his motives that has been 
indicated. At an earlier day he might 
have been switched into the profession 
of law or theology, but not now. In that 
respect he has become quite unmanage- 
able. What a hopelessly partial under- 
standing of this man we have when we 
have learned merely that at one time, 
when he was yet unformed, his one de- 
sire and purpose was to become a surgeon 
and that he wrote enthusiastic letters to 
his friends to relate his plans. A “suf- 
ficient motive” was there, but it is only 
after many years, when the original viv- 
idly conscious moving force has vanished, 
that we really have a character to reckon 
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with. To alter him now is to break an 
infinite number of well-established, semi- 
mechanical connections on the side of 
physiological habit, and to resolve again 
as many closely knit conscious con- 
nections. 
This all suggests by analogy the psy- 
chological development of the criminal. I 
~ have said that hu- 
man behavior is 
the resultant of the 
interplay of mo- 
tives. Just what 
their balance may 
be in a particular 
case may depend 
upon any one or 
more of a multi- 
tude of conditions. 
The economic con- 
dition of the indi- 
vidual, if it is 
unfortunate, will 
favor the predomi- 
nance of one set of 
motives, and the 
normal balance 
may be shaken. A 
general failure of 
health may bring 
about a similar re- 
sult as a _ conse- 
quence of breaking 
down the normal 
inhibitions or 
checks upon ten- 
dencies toward perverted action. The 
presence of a single physical irritant, 
even an ulcerated tooth, acting as a con- 
tinuous drain upon the nervous system 
may produce a nervous and mental in- 
stability that precludes the possibility of 
the reliable push of motives that formerly 
could be trusted to produce predicted re- 
sults. Several authentic records of er- 
ratic conduct corrected by the simple 
removal of such irritants are easily ob- 
tainable in American literature. (See 
The Psychological Clinic, vol. IV., No. 1, 
pp. 19 ff. and No. 6 pp. 149 ff.) The 
process of education aims to be the great 
balancer of motives. Theoretically and 
ideally it is so; and we have a healthful 
sign of the times when educators become 
so attentive as they are to-day to estab- 
lishing among the youthful population 
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a high grade of ideals of social co-opera- 
tion which should serve as motives to 
desirable forms of social behavior. It 
is a healthful sign, too, when leaders in 
educational practice and thought are in- 
sistent in developing these ideals in con- 
nection with concrete vocational enter- 
prise wherein the great masses of the 
people discover the compelling forces of 
their lives. But education fails in indi- 
vidual cases, notoriously. The motives 
that normally prompt social co-operation 
on a. high plane are left unfledged, or at 
least ineffective upon conduct. 

Let us suppose that we have a person 
who, for one reason or another, has suf- 
fered an unbalancing of those motives 
which until now have kept him in line 
with the respectable elements in his com- 
munity. One day, however, he knowing- 
ly and deliberately did what in the eyes 
of his fellow townsmen is recognized as 
a crime. He did it for what he con- 
ceived at the time as a personal advan- 
tage. The “other-regarding” or social 
motive was ineffective when it should 
have been strong. He was governed by 
a “sufficient motive” which in this case 
was distinctly conscious. We will sup- 
pose, too, that he is not apprehended. 
At this stage in his career he is shocked 
when he reflects upon his own act. The 
picture of himself engaged in the repre- 
hensible deed, and of his outraged neigh- 
bors, rises up vividly in his conscious- 
ness. Between himself and them a 
chasm has been created. He is sharply 
separated from them; he is not of their 
kind; but his memory images of his 
former relations with them are clear. 
Time passes and the miscreant again and 
again offends the social order, but in each 
succeeding instance he does so with less 
deliberation than before; with less con- 
sideration of possible consequences ; with 
less hesitation on account of the injury 
he is bringing to pass upon others; even 
with less consideration for the immedi- 
ate personal advantage that may accrue 
to himself. Now he may know that he 
is named as the beneficiary in the will 
of his victim, but the mere perception of 
an open window, and no more than this, 
may be the “sufficient motive” for his 
violence. He has got far away in the 
course of his psychic development from 
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the highly conscious, deliberate motiva- 
tion of his first crime. Like the student 
of anatomy, he now takes for granted 
the whole situation in which his criminal 
stroke is one element. There has oc- 
curred a substitution of one motive for 
another, or an automization of the ab- 
normal social reactions of the delinquent. 
The mere perception of an opportunity 
is adequate to occasion a crime. The 
discovery of a “sufficient motive” in the 
sense in which the court uses the term 
is a mere circumstance to the complete 
lai of the defendant at the 
ar. 

The course of development is similar 
to the foregoing in those cases in which 
the first criminal act is committed in re- 
sponse to a nondeliberate, impulsive mo- 
tive, as in crimes of passion. 

At this point we shall be enabled to see 
that what has been brought forward has 
a bearing, from the psychological angle, 
upon the treatment of the criminal. One 
purpose that controls in the handling of 
lawbreakers is to protect society. An- 
other that may be conceived as involved, 
in part at least, in this, is the reforma- 
tion of the offender. Indeed, without it, 
protection cannot go far. But reforma- 
tion must involve a psychological process. 
It is never compassed save in those cases 
in which the normal motives that pre- 
vailed before and at the time of the first 
delinquency of the subject are brought 
again into clear consciousness. When 
they are once revived there is opportunity 
for perfecting a new balance and new ad- 
justments. The mind of the delinquent 
inust be “stirred up by way of remem- 
brance.” The hero of “The Third Floor 
Back” first revived in his subjects the 
memories of earlier life with its ideals 
and aspirations, and thereupon the course 
of their life was changed. In the case 
of the first offender it may be assumed 
that the motives that prevailed before de- 
linquency may easily be returned to con- 
sciousness. If this assumption is correct, 
then, other things equal, in his case, ref- 
ormation should be readily effected. But 
this does not supply a justification for 
an easy-going namby-pambyism in the 
treatment of first offenders. Bring them 
sharply to the mark before their delib- 
erate motives, or at any rate their mo- 
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tives with a strong emotional accompani- 
ment, shall have been displaced by others 
that are relatively unconscious, unemo- 
tional, and that act mechanically ; before 
such offenders shall have got to the point 
of taking for granted a situation in which 
they play the part of opposition to social 
order. For the making of a criminal 
is analogous to the development of the 
expert student that was sketched above. 
The vividly conscious, purposive, emo- 
tional stage of the process, that stage 
that is distinguished by the motive on the 
high seat, is succeeded by another in 
which the finished and relatively inflexi- 
ble character emerges. At every turn 
the control is by sufficient motives. From 
a practical psychological viewpoint it is 
a footless task to raise the question of 
sufficiency at all. The problem is, What 
specific kind of motive has been effective, 
and what are all the inner and outer cir- 
cumstances of its appearance? 

This is a problem for experts. The 
proof of sufficient motive established by 
documentary evidence, e. g., as a formal- 
ly drawn declaration of bankruptcy, is of 
infinitely little importance in the face of 
the ultimate regenerative and protective 
work that the machinery of the state 
should accomplish in dealing with a par- 
ticular human derelict who has broken 
the window and appropriated the treas- 
ure or crushed a skull. He is just as 
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complex a character as the anatomist or 
the surgeon. No fewer forces have com- 
bined to make him what he is. No tyro 
can analyze him. It is a work for ex- 
perts in the study of man. 

Every court that has jurisdiction in 
criminal cases should have such experts 
at its command. It should be the duty 
of such courts, as it is in Germany, to 
submit a defendant to skilled specialists 
for examination, in every case in which 
a confessed. or proven criminal is even 
suspected of being a- victim, either of 
temporarily or of chronically unbalanced 
motives. Such procedure calls for the 
establishment of criminological labora- 
tories properly equipped for conducting 
investigations of psychiatrical, psycho- 
logical, neurological, historical, and soci- 
ological nature. Such laboratories al- 
ready exist in most of the large cities of 
Germany, where they have sufficiently 
demonstrated their worth, and similar in- 
stitutions for research are doing effective 
work in several American reformatories. 
With their energies directed to the solu- 
tion of specific criminological problems, 
they will be of immediate practical value 
to the courts, and will ultimately have 


accumulated a body of data of great 
scientific value. 





Psychology ond- the Law 


BY JUDGE GEO. W. ATKINSON, PH.D., LL. D. 
Author of “Psychology Simplified” and other works 


SYCHOLOGY is the 
science of the mind 
and soul. The word 
“psychology” is de- 
rived from two Greek 
words, “psuche,” 
meaning soul or mind, 

Tk and “logos,” which 
means a {[,\\)) discourse or treatise. 
That is to \— say, the two words 
combined mean a discourse or treatise 
on the soul or mind. The subject, there- 
fore, of psychology is a systematic or 
scientific knowledge of the powers and 
functions of the human soul or mind, or 
both—if there is any difference between 
them—so far as the two substances are 
known by consciousness. 

The soul is briefly defined by modst 
writers on the subject to be the spiritual, 
rational, and immortal part in man; the 
seat of life, the sensitive affections and 
phantasy, exclusive of the voluntary and 
rational powers; the moral and emotional 
part of man’s nature; the seat of feeling 
in distinction from mind or intellect. 

The ordinary definition of mind is the 
intellectual faculty in man; that is, the 
understanding; the power that thinks, 
conceives, judges, wills, remembers, and 
reasons. Sir William Hamilton, one of 
the very greatest of metaphysicians, de- 
fines mind in these words: “What we 
mean by mind is simply that which per- 
ceives, thinks, feels,. wills, and desires.” 
Reid, and other mental philosophers, give 
to it substantially the same definition. 

The soul acts upon the body, is adapted 
to it, molds it, so to speak, and is mani- 
fested by it; and yet, mind and life are 
not identical, because the mind may be 
wrecked, and still life exists. But are 
soul and life identical? They are gener- 
ally so considered ; but I prefer to believe 
that spirit and life are identical, and that 
mind and soul are identical. That is to 
say, that spirit and life are synonymous 


terms, and‘mind and soul are synonymous 
terms..:I am aware of the fact, however, 
that’soul and spirit are generally regarded 
as synonymous terms, because they are 
usually considered as one and the same. 
I cannot accept this position as absolutely 
correct. Mind is composed of intellect, 
sensibility, and will, and soul or spirit has 
two other functions not possessed by the 
mind, viz.: freedom of choice and causa- 
tion. It seems to me that mind and soul 
are nature—natural, while the spirit is 
more than nature, is above nature, and is 
therefore supernatural. Spirit is impart- 
ed by God alone; it is free, and necessa- 
rily has dominion over nature. Spirit and 
spiritual* activity, whether it be morally 
good or evil, is supernatural, and all free 
causation is also supernatural, because 
they are above nature. 

The soul faculties or powers are made 
known to us—that is, to the mind, to ego 
(self) through consciousness. This word 
“consciousness” means the knowing of 
one’s own thoughts or mental operations, 
or of what passes in one’s own mind. 
For example: I think, and I know that 
I think ; that is, I know what I am doing, 
for I am thinking, and am cognizant of it. 
Sir William Hamilton defines conscious- 
ness in these words: “Consciousness is 
thus, on the one hand, the recognition by 
the mind, or ego, of its acts and affec- 
tions; in other words, the self-affirma- 
tions that certain modifications are known 
by me, and that these modifications are 
mine.” 

Psychology Applied to Law. 

I have endeavored to present a brief 
definition of psychology ; but what can we 
say of the law, and what of psychology 
relative to the law? Law is a rule of 
conduct laid down by competent authori- 
ty; a decree, an order; an edict of a gov- 
erning power. It is a rule of civil con- 
duct prescribed by the supreme power in 
a state, commanding what is right and 
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prohibiting what is wrong. As psychol- 
ogy is the science of the soul, so law is 
the science of right and justice, and it 
is a combination of these two elements 
I have been requested to discuss in a very 
brief manner. The question of ethics or 
morals is at once raised. Ethics is the 
science of human duty. It is the science 
of morals. It desig- . 
nates the all impor- ° 
tant science of moral 
duty as based, not 
on changing  cus- 
toms, but on chang- 
ing laws. The word 
itself may be and 
frequently is used in 
a more or less com- 
prehensive sense, as 
embracing one’s 
moral duty, not 
merely to those in- 
dividuals with whom 
one may be brought 
in contact, but also 
to the body politic 
of which he consti- 
tutes a part. There 
are two distinct 
questions connected 
with the theory of 
morals. The first 
is the properly ethi- 
cal question of what 
is the criterion of a 
moral act,—the cir- ‘ 
cumstance determin- 
ing an action to be 
right, and not wrong, not simply in- 
difference as regards right and wrong. 
The other question is properly psycho- 
logical, which relates to the constitution 
of the human mind. It is, as I under- 
stand it, by what faculty of our natures 
do we recognize this difference in ac- 
tions? Is it by one of our ordinary 
intellectual faculties, such as reason, or 
by some of our emotional susceptibili- 
ties, as love or hatred? Or by a mixed 
faculty like prudence, or by something 
peculiar and distinct, relating to this one 
object and no other, as the eye is formed 
for recognizing color, and the ear for 
sound? This question has been often 
mixed up with the other, although there 
are certain theories wherein the answer 
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to the first depends on the answer to the 
second. One by an immoral act not 
only injures himself, but at the same 
time he inflicts an injury to the com- 
munity in which he resides, and yet he 
may not be amenable to the law. In 
such case he is punished by society, and 
not by the law. The punishment by so- 
_ ciety is called the 

popular sanction to 

distinguish it from 

legal sanction. Thus, 

many kinds of con- 

duct tolerated by law 

are still punished by 

the loss of public es- 

teem and the inflic- 

tion of disgrace. 

Many kinds of acts 

of inhumanity, such 

as maltreating de- 

pendents have no 


other check than the 
expressed disappro- 
bation of the public. 

The question of 
the development of 
the connection be- 
tween duty and free- 


will arises here. 
Through our moral 
consciousness we 
know that we are 
free. In the cogni- 
tion that I ought to 
do what is right be- 
cause it is right, and 
not because I like 
it, it is implied that this purely rational 
vision is possible; that my action can be 
determined, not mechanically, through 
the necessary operation of pleasurable 
or painful feelings, but in accordance 
with the laws of my true, reasonable self. 


‘The realization of reason, or of human 


wills so far as rational, thus presents 
itself as the absolute end of duty; thus 
we get, as a new form of the fundamen- 
tal, practical rule, that we should act so 
as to treat humanity, in one’s self or any 
other, as an end always, and never as a 
means only. This notion of freedom 
connects ethics with jurisprudence in a 
simple and striking manner. The funda- 
mental aim of jurisprudence is to realize 
external freedom by moving the hin- 
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drances imposed on each one’s free ac- 
tion through the interferences of other 
wills. - Ethics show how to realize in- 
ternal freedom by resolutely pursuing ra- 
tional ends in opposition to those of natu- 
ral inclination. There are, however, 
practical ends, which reason prescribes, 
at which human beings ought to aim 
whatever their inclinations may be. These 
are perfection and happiness. We are 
morally bound to seek perfection for our- 
selves and happiness for others. To lose 
sight of this is an abandonment of one’s 
true purpose in life. 


Justice. 


Practically, justice is considered to be 
clear and definite; but theoretically, 
there have been great disputes as to its 
ultimate analysis and the source of its 
binding quality. It has very generally 
been maintained that both the perception 
of what is just and unjust, and the pow- 
erful sentiment in favor of the one, and 
in opposition to the other, are instincts 
of our natures, or make a part of that 
comprehensive instinct termed conscience 
or the moral sense. On the other hand, 
it has been held that utility, in other 
words, the general interests of mankind 
at large, is what determines justice, and 
that the sentiment enforcing it grows out 
of a regard to those interests. 

Plato, in his “Republic” argues that 
the individual aim of man, as it is also 
of the state, is to be wise, temperate, and 
brave. In a state, he claims, there are 
three orders,—guardians, auxiliaries, 
producers. Wisdom should be the spe- 
cial virtue of the guardians, courage of 
the auxiliaries, and temperance of all. 
These three virtues belong respectively 
to the individual man,—wisdom to his 
rational part, courage to his spiritual, 
and temperance to his appetitive; whilst 
in the state, as in the man, it is injustice 
which disturbs their harmony. 


Moral Sentiment. 
Daniel, one of the greatest of the 
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prophets, began to shine in early man- 
hood, and he cast forth the same sort of 
light until he surrendered his trust. With 
him there was no giving up of principle 
for votes, no counting in or counting 
out; no ups or downs. He was ever 
true to his trusts. He never lost sight 
of the ethics of real manhood. Had he 
been a lawyer he would have always been 
true to his clients, and would never have 
lost sight of the dignity and the integ- 
rity of the great profession. What we 
need in the legal profession of to-day is 
more men who will dare to be Daniels, 
who will dare to be true, who will dare 
at all times to do right. 

Moral sentiment is moving upward— 
not downward. The world is growing 
better—not worse. The human race has 
not gone to ruin, nor is it going in that 
direction. There are evils now and there 
have been plenty of-them in the past, but 
the fact that there is a general tendency 
to dig up and expose all sorts of wrong- 
doing is hopeful, rather than depressing. 
These last few years the public con- 
science has been so aroused that things 
formerly winked at will not be tolerated 
now. What a lawyer might have done 
with impunity twenty years ago would 
disbar him now. The public conscience 
will no longer indorse that which is not 
on its face clean and honest and right. 
He who attempts to practise law in these 
stirring times upon anything other than 
the basis of a “square deal” will very 
soon find himself without friends or 
clients: This proves clearly that moral 
sentiment among all classes is improving, 
and is not deteriorating. It is therefore 
no longer possible for a dishonest trick- 
ster to become a successful lawyer. 
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UR ideas relative to 
crime and _ criminals 
have changed gradual- 
ly for many centuries. 
They are changing to- 
day, they will continue 
to change still more 

ke rapidly in the near 
future. (i \)) During the middle 
ages, ani \—“ mals were brought to 

the bar of justice, counsel was appointed 
for their defense, and they were tried 
and condemned. I say condemned, for 

I judge by present-day methods where it 

is the custom generally to condemn the 

poor devil who has no money. 

Not many years ago we tried and con- 
demned the epileptic and the insane, and 
we burned witches at the stake in New 
England. But who would think of such 
a thing to-day! 

Punishment of crime is a remnant of 
savagery. “There are no crimes,—only 
criminals.” 

A few centuries ago insanity was not 
recognized as a defense to crime, and 
punishment was meted out even to the 
driveling idiot. 

Now we are beginning to take cogni- 
zance of the irresponsibility of this great 
army of unfortunates. Melioration has 
advanced from year to year, and still I 
do not think our progress has been as 
rapid as the facts now in our possession 
warrant. 

Psychology is every day placing with- 
in our reach knowledge which, in a short 
time when arranged and scientifically 
classified, will compel an entire change 
of our attitude toward many of these 
questions, especially to criminology. 

Psychology is a wonderful thing. Why 


iT 


just at this moment I am interested in the 
psychology of those who read these lines, 
the mental relation of the reader and the 
author. 

You are wondering what in the world 
has all this to do with criminals and the 
stigmata of degeneration? And I must 
reply: “Very much indeed!” 

It has everything to do with it. For 
however broadly we may go into the sub- 
ject, from whatever aspect we may view 
it, whether from the standpoint of the 
medical profession, the law, or society in 
general, our final conclusion must be 
based upon those facts which we hope to 
develop through the application of psv- 
chological investigation. The deeper we 
delve into the mysteries of life, the more 
willing are we to exclaim with the an- 
cient writer, “man is fearfully and won- 
derfully made.” 

A retrograde condition, a falling away 
from a recognized normal standard, has 
been observed and commented upon 
through all literature. Shakspere ex- 
claimed of ‘“‘a recreant and most degen- 
erate traitor.” 

But in the last few vears owing to the 
statistics gathered from the prison, re- 
formatory, and asylum, showing the aw- 
ful heritage of offspring from a line of 
ancestry afflicted with epilepsy, alcohol- 
ism, imbecility, insanity, and criminal 
tendencies, the subject has attracted more 
and more attention, and at the present 
time may be considered one of the most 
vital questions confronting not only the 
United States, but all modern civiliza- 
tion. There no longer remains a doubt 
as to the possibility of tracing retrograde 
changes from child to parent extending 
back through several generations. 
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And the marks of stigmata indicating 
this degeneration of normal life are quite 
as evident as the features of the land- 
scape along the highway on which we 
travel. Now just what do we mean by 
degeneracy? A very good definition is 
given by Dr. Fred- 
erick Peterson, of 
New York City: 
“Degeneracy may 
be defined as a 


morbid deviation 
from the normal 
original type or 


standard. It is 
recognized, as a 
rule, in its effect 
upon the intellec- 
tual life, in the 
deviation from the 
intellectual habits 
and social conduct 
which are held in 
common with our 
fellows. To the 
class of degener- 
ates belong not 
only criminals, idi- 
ots, and insane in- 
dividuals, but also 
the great majority 
of persons called 
cranks or eccen- 
trics; the people 
who live a sort of 
original life with 
peculiarities of habit and mental conduct, 
and who are characterized as feeble- 
minded, quaint, odd, queer, or singular.” 

Of course we often find marks of ec- 
centricities of various kinds cropping out 
in individuals which are not necessarily 
considered evidences of morbid de- 
generacy. 

Genius. 


In the man of genius, for instance, this 
is frequently observed. And yet genius 
is a mode of degeneracy. 

The history of mankind indicates to 
us plainly that eccentricity is frequently, 
if not always, one of the characteristics 
of genius. And even to this day with all 
our modern methods of classification and 
diagnosis, it is often almost impossible 
to distinguish between the real genius 
and the criminal,—the degenerate. 
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In such cases, however, the deviation 
from the normal need not be downward, 
but an unusual elevation toward an im- 
provement of some particular faculty. 
But however we may view it, certainly 
genius is akin to madness. We who 
are not geniuses, 
let us be thankful. 
“A test that is of- 
ten applied, ques- 
tions as to whether 
or not the individ- 
ual is in harmony 
with the social or- 
der,” or whether in 
his ideas he has 
that ego-centric 
predomination 
which excludes his 
fellow men and en- 
velops himself in 
an environment of 
selfishness. If both 
of these conditions 
prevail to a 
marked extent, the 
conclusion must be 
grave indeed. But 
from whatever 
point of view we 
may consider the 
matter, in many 
cases it will be 
found almost im- 
possible to distin- 
guish between the 
two. It must be confessed that in review- 
ing the lives of many men and women of 
genius, while the predominating faculty 
which marked them for greatness chal- 
lenged our admiration, at the same time 
in other directions there were discover- 
able appearances indicating degenerate 
changes toward a standard of life below 
the normal. 


Stigmata of Degeneration. 


These deviations from the normal 
standard in both the genius and the crimi- 
nal are indicated by certain marks or pe- 
culiarities which we call the “stigmata of 
degeneration.” 

What are they? They have been vari- 
ously classified by different writers who 
have given the subject minute attention. 
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In the first place we may classify them 
as: (1) Anatomical, (2) functional. 
And then we may subdivide the function- 
al into—(1) Physiological, (2) mental, 
(3) psychic. 

So, I think the most reasonable classi- 
fication of all is: (1) Anatomic (2) 


physiologic, (3) mental, (4) psychic. 


Anatomic Stigmata. 


Let us for a brief space review these: 
As to the anatomic stigmata, they may 
be found in almost any part of the hu- 
man anatomy. We may find them in the 
cranium. This may be too large or too 
small. We may discover asymmetry in 
the entire face. The palate of the mouth 
may be abnormal. Even the pointing, 
shape, and growth of the teeth may be 
strong evidences of degeneration. 

The nose as to its size, characteristic 
deviation and shape, may give us evi- 
dences of stigmata. We may find char- 
acteristics also in the tongue and lips. 
The eye is one of the most lucid wit- 
nesses, and the various anomalies in these 
organs go far in many cases to aid our 
diagnosis. 

In the eye we find many evidences that, 
when taken in conjunction with other 
stigmata, are strong indications of de- 
generacy. Among these may be enume- 
rated: strabismus, narrow palpebral fis- 
sures, albinism, congenital cataract, chro- 
matic asymmetry of the iris, micropthal- 
mus, pigmentary retinitis, and muscular 
insufficiency. 

Also in the ear we find many anoma- 
lous conditions. he ears may be too 
large or too small. Ears may be too 
much flattened against the head, or they 
may be large and stand out like elephant 
ears. The upper part may be out of all 
proportion to the development of the 
lower part. There may be a conical 
pointed condition of the ear, which gives 
a Satanic expression. 

There may be an entire absence of the 
lobulus or lower portion of the organ, 
or the lobule may be adherent to the side 
of the head. We may have what we call 
the Darwin ear,—a projection of the rim 
above and outward like the pointed ear 
of lower animals. 

We may have what is called the Stahl 
ear, in which the auricle is divided by a 
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band of cartilage into two halves,—the 
ear with the double helix. The ear with 
too large a fossa passing down into the 
lobus. 

The Morel ear—large thin, the folds 
obliterated and frequently abnormally 
located on the side of the head. One 
ear may be larger than the other. Some- 
times the abnormality manifests itself by 
excessive growth of hair within the 
auricle. 

There are dozens of peculiarities and 
abnormalities of the ear observed in the 
degenerate, which it would be tedious 
for us to enumerate. 

Says Peterson: “Binder noted degen- 
erate ears in thirty-three persons outside 
of institutions, supposed to be normal in- 
dividuals. But upon inquiring closel 
into their histories he discovered that , 
per cent of them had insane parents, 
brothers, or children. In nineteen there 
were decided psychic abnormalities, and 
only seven were apparently normal 
people. 

“As regards heredity, it is very com- 
mon for children to inherit ears with the 
identical characteristics of those of one 
or the other parent; but, on the other 
hand, it is not uncommon for the ears of 
children to be quite different.” 

Again we may have anomalies of the 
limbs. There may be supernumerary 
toes or fingers, which we term poly- 
dactylism. 

Or we may have epubactyiiien, where 
the toes or fingers are grown together, 
producing a condition which we call web- 
footed or webfingered. 

One arm or one leg may be longer than 
the other, and occasionally we find the 
limb misplaced, occupying a mal position. 

We may mention also as to other parts 
of the body, hernia, giantism, infantilism, 
feminism, masculinism, spina bifida, and 
malformations of the breast and chest. 

There may be abnormal depressions of 
one or both breasts, or a pointed condi- 
tion or projection of the breastbone, 
which we term “chicken breasted.” 

The sexual organs are also often the 
seat of numerous abnormalities, as hy- 
pospadias and hermaphrodism, so that 
sexual distinction is so disguised as to 
almost obscure the identity of sex. 

The skin or surface of the integument 
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may give us many evidences, such as 
polysarcia, hypertrichosis, absence of 
hair, or premature grayness. 


Physiologic Stigmata. 


When we arrive at the consideration 
of the physiological processes, we find 
many stigmata. We may have abnormal- 
ities of the motor functions, as retarda- 
tion of learning to walk ; various involun- 
tary movements or _ inco-ordinations 
which are usually classified under the 
term of “tic,” twitching of the muscles, 
epilepsy, and nystagmus. 

We find an equal number of variations 
in the sensory functions, periodically re- 
turning headaches, long-continued centric 
neuralgia, deaf mutism, want of sensi- 
bility, myopia, blindness, astigmatism, 
and concentric limitations of the visual 
field. There may be mutism or stammer- 
ing. Often we find anomalies of the 
genito urinary functions, sexual irrita- 
bility, impotence, sterility, etc. 

Every child who has long continuous 
nocturnal enuresis may be considered as 
having a stigmata of degeneracy. 

Frequently we observe perversion of 
appetite, craving for unnutritious mate- 
rials, uncontrollable appetite, morbid 
craving of drugs, alcoholics, etc. These 
subjects often go to excess in the use of 
alcohol, cocaine, and opium, and resort 
frequently to the inhalation of cigarette 
smoke. 

Sometimes there is an unusually early 
developed puberty, or it may be pro- 
longed. 


Mental Stigmata. 


Mental. Among the mental anomalies, 
we may mention the precocious develop- 
ment of the mental faculties or the re- 
tardation of the same, feeble-mindedness, 
pavor norturns, etc. 


Psychic Stigmata. 


Psychic. Here we find the anomalies 
of the emotional nature, insanity, idiocy, 
imbecility, eccentricity, moral delinquen- 
cy, and sexual perversion. 

This enumeration of stigmata, anatom- 
ical, physiological, mental, and psy- 
chical, which I have made, is, upon the 
whole, a tremendous arraignment appar- 
ently against humanity. 
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Causes of Stigmata. 


It must be admitted from what we 
know of the procession of life, that na- 
ture has an internal tendency not to retro- 
grade, but to advance, to improve, to 
meliorate. When the natural stream or 
tendency is uninterrupted, it progresses 
continually to the preservation of the fit, 
and the improvement of the race. 

Whatever we may conclude are the ul- 
timate causes of the stigmata, there can 
be no question but what these causes can 
be traced ultimately to the central ner- 
vous system. Undoubtedly from the 
brain, spinal cord, and ultimate nerve 
fibers spring those wonderful biological 
forces which shape, mold, and determine 
as to the formation of the physical frame. 

Physical injuries, so long as they do 
not disturb the molecular mechanism of 
the great nerve centers, are not repeated 
in the offspring. An animal may be de- 
prived of one of the members of his body, 
and this may be repeated for countless 
generations, and still the new born will 
show the deficient member in its original 
type, plainly indicating that the power 
of repeating the type and form rests 
within. 

What, then, may we ask are the causes 
or some of the causes that disturb these 
great life currents, and lead to the de- 
velopment of the stigmata of degenera- 
tion ? 

Different poisons may be introduced 
into the body which by the blood currents 
are carried to the nerve centers, and re- 
sult in such changes of structure as pre- 
vent the exercise of function necessary 
for normal development. 

1. One of these poisons is alcohol. 
From my observation as a physician, I 
have long since come to the conclusion 
that alcohol, from its destructive action 
on the brain and spinal cord, has pushed 
backward the progress of civilization for 
at least a thousand years. Alcohol is a 
poison. It is an established scientific fact 
to-day, admitted by scientists all over the 
world, that alcohol does disturb the 
mechanism of heredity. 

The evidences are palpable on every 
side, and may be noted by anyone who 
cares to investigate. The descendants of 
those addicted to the inordinate use of 
alcohol compose to a large extent the 
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great army of nerve-exhausted individ- 
uals which we classify as neurasthenics. 

They are weak, exhausted, lacking in 
physical and mental stamina, weak-willed, 
inefficient,—unfit. Cropping out of this 
class of neurasthenics from alcoholic 
parentage, we have epilepsy, idiocy, hys- 
teria, insanity, eccentricities, and numer- 
ous other manifestations of degeneracy. 

After these nerve destroying condi- 
tions have continued for a few genera- 
tions, the power of hereditary co-ordina- 
tion is so destroyed that we have arising 
these physical deformities which we call 
the stigmata. 

Weaken the trunk of a great tree, and 
it may fall in one of many directions, 
dependent upon the conditions of its en- 
vironment. Create an unstable nervous 
system and it is sure to fall—to go off 
in a tangent—one of many possible di- 
rections, dependent upon external influ- 
ences. In this case we may have epilepsy 
or insanity or feeble-mindedness or ec- 
centricity, or we may have a criminal. 

In one generation these tendencies may 
be only slightly manifested, or indeed 
they may remain dormant and develop 
into activity in a succeeding generation. 

This great army of the unfit swarm 
around us on every hand. They are not 
concealed. The whispered utterances of 
the soul are written into your physical 
life. Emerson was right: “A man 
passes for that he is worth. What he 
is, engraves itself on his face, on his 
form, on his fortunes, in letters of light 
which all men may read but himself. 
Concealment avails him nothing ; boasting 
nothing. There is confession in the 
glances of our eyes, in our smiles, in salu- 
tations, and the grasp of hands. His sin 
bedaubs him, mars all his good impres- 
sion. Men know not why they do not 
trust him, but they do not trust him. His 
vice glasses his eye, demeans his cheek, 
pinches the nose, sets the mark of the 
beast on the back of the head, and writes 
O fool! fool! on the forehead of a King.” 

In most or all of these cases, whether 
the neurotic condition is active or latent, 
we are very apt to discover the anatomic 
stigmata present. 

2. Syphilis is another poison that is 
playing havoc with the nervous system 
of the entire civilized world. The wide- 
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spread destructive action of this disease 
on the brain and nerves is evident in 
every grade of society. 

Not only are its immediate results ap- 
palling, but on every side we observe its 
hereditary marks in the offspring, mani- 
fested in the form of stigmata, anatomic, 
physiologic, mental, and psychic. Go to 
our insane asylums and inquire into the 
statistics, and it will be found that the 
two prime factors accounting for mental 
aberration are alcohol and syphilis. 

Millions upon millions of humanity 
who are innocent in their own conduct, 
and who least suspect the nature of their 
infirmity, are struggling under the weight 
of this burden placed upon them by their 
ancestry. 

3. Many other drugs of a poisonous 
nature, like cocaine, opiates, and other 
nerve depressants, are to a certain ex- 
tent tearing down the citadel of life 
which nature is ever struggling to restore. 

4. And still another cause that is add- 
ing millions to this array of degenerates 
is improper or deficient food; in other 
words, starvation. The physical frame is 
a mechanism built up from the nourish- 
ment provided from what we call food. 

There is no time in life when this de- 
serves such scrupulous attention as in 
childhood or youth. A starved body 
means a starved and consequently a 
weakened nervous system. 

And this diminished force in the ner- 
vous system means a weakening in the 
manifestation of the hereditary trans- 
mission of formative force, and the re- 
sult is the stigmata, with the usual incli- 
nation to disease and crime. 

And 5,000 children in Chicago attend 
school every morning without breakfast. 
New York city sends 20,000 hungry chil- 
dren to school every morning. And Lon- 
don, the great boasted citadel of modern 
Anglo-Saxon civilization, sends 120,000 
starving children to school every day. 

Was there ever such a travesty on the 
name of civilization? These starving, 
underfed, exhausted children of to-day 
will constitute the great army of crimi- 
nals that will fill our penitentiaries and 
our insane asylums to-morrow. 


Stigmata as Means of Diagnosis. 


Now for a moment let us consider the 
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importance of some of these stigmata as 
a means of diagnosis. We must not al- 
ways be too rapid in our conclusions. 

Because an individual has one or even 
more of these stigmata is not always a 
conclusive evidence that he must be 
classed as a degenerate. Far from it. 
It is said that women manifest their 
pugnacity by pulling hair, but if we meet 
a gentleman who has no hair on his head 
we must not be too hasty in concluding 
that he has a quarrelsome wife. If we 
have a friend and we discover that his 
nose is a little out of plumb, I would 
not advise that we immediately brand 
him as a degenerate and shun him as a 
walking pestilence. 

So, in legal questions concerning the 
stigmata, it is well to use wise discrimi- 
nation, for there are many points to be 
taken into consideration. 

In the near future the question of de- 
generacy will play an important part in 
the practice of the legal profession. The 
possession of the stigmata to a marked 
extent in a man will be a legal reason for 
his unfitness to serve on a jury, and many 
a verdict will be set aside on proof that 
evidence was furnished by a witness 
whose sensory organs were unreliable. 
Some of these stigmata are of more sig- 
nificance than others. 

Says Peterson: “The sensory. anoma- 
lies of the eye possess less significance 
than the anomalies of instinct or appe- 
tite, and these again less than malfor- 
mations of the head, palate, or ear. In- 
deed all the anomalies of common physi- 
ologic functions are of less importance 
than the anatomic stigmata, there being 
also variation in the degree of morbid 
deviation from the normal, the value of 
deductions made from the examination 
of the patient must depend upon the ex- 
perience and judgment of the examiner.” 

For the purpose of examination we 
may classify the stigmata into groups, ac- 
cording to their importance. 

First degree: Deformatives of the 
cranium, palate, ear, limbs, the body in 
general, and psychic stigmata. 

Second degree: Facial asymmetry, 
dental anomalies, also of the nose and 
anatomic anomalies of the eye and skin 
and anomalies of appetite. 

Third degree: Anomalies of the 
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tongue and lips, sensory anomalies of 
motor function, of speech, and the genito 
urinary organs. 

“Now, while one or two anomalies of 
the first degree might be absolutely sig- 
nificant of marked degeneracy, two or 
three of the second degree, and four or 
five of the third degree, might be essen- 
tial to an impartial and certain decision 
in the present status of the science of 
criminal anthropology.” 


Criminology. 


So, we observe that criminology, as we 
understand it to-day, is not an exact 
science, no more than sociology. But we 
are rapidly approaching it. 

Recently much has been added to this 
science. In my estimation the world 
owes a great deal to Lombroso, and ‘we 
shall be willing shortly to give him due 
credit, when we have time to realize the 
great work he accomplished along this 
line. More than any other scientist, he 
has pointed out the fact, and made it 
quite clear from his deductions, that de- 
generacy is hereditary and may assume 
various forms. 

The degenerate wave or impulse pass- 
ing down through the generations may, 
like the tree that is weakened at its trunk, 
fall in one of many directions, dependent 
upon deflections caused by many in- 
fluences. 

The degenerate propulsion may, in one 
case, produce a criminal, in another an 
eccentric, and, as Lombroso has pointed 
out, even a man of genius. For unfor- 
tunately geniuses are a mode of degen- 
eracy, and probably no man or woman so 
classified by history has ever lived but 
that they were marked by the stigmata. 

It is a matter of common observation 
that frequently the same family may have 
its genius, its murderer, and its vicious- 
ly depraved individual. And here we ar- 
rive at the wonderful and almost unex- 
plored field which we may call the psy- 
chology of crime. A field that so far has 
certainly not been sufficiently recognized 
by the law or any branch of science. 

From the legal standpoint of crime, so- 
ciety has the right to protect itself. The 
law also is supposed to seek justice. But 
we shall never reach the maximum of 
justice until, through the eyes of psy- 
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chology, we look into the soul of this sub- 
ject. We must remember that punish- 
ment originated from savagery, and that 
crime is disease. 

Geniuses are born; so are criminals; 
so are deformed people ; so are those who 
are color blind. 

Shall the law condemn and punish the 
man who is born unable to recognize a 
certain color? Shall it condemn and 
punish the limping man who is born 
lame? Why then, may I ask, should it 
condemn or punish the man who is born 
a criminal? 

Criminals spring from various sources. 
We may have the juvenile criminal, the 
occasional criminal, but the great majori- 
ty of habitual criminals are hereditary, 
and Lombroso finds that the criminal 
population as a whole, but the habitual 
criminal in particular, is to be distin- 
guished from the average member of the 
community by the stigmata. 


Treatment and Prevention of Crime. 


Let me speak a few words relative to 
our method of dealing with criminals. 
We must admit the penal methods of 
modern civilization have failed to con- 
trol crime. There never was a time in 
the history of the world when crime was 
on the increase as it is to-day. 

The criminal law is too much inclined 
to recognize the criminal as an ordinary 
man. But the truth is, the vast number 
of criminal population do not live under 
ordinary social and biological conditions. 
Penal laws pay too little attention to this 
dominating fact. Judicial sentence and 
disciplining treatment ought to be deter- 
mined by the social and biological condi- 
tions of the offender, just as much as 
the offense he has committed. 


Case and Comment 


In other words, civilization must soon 
recognize that the criminal is a sick man. 
Punishment even by death itself is no re- 
straint to the hereditary criminal, for 
criminals are multiplying every hour. It 
is estimated that the criminals of the 
United States cost us the enormous sum 
of $3,500,000 a day. The question that 
confronts us is what are we going to do 
about it? Are we face to face with an 
incurable disease of the body politic? 

Evidently something is wrong both in 
our diagnosis and our treatment of the 
case. We must recognize crime as a dis- 
ease and treat it accordingly. The New 
York State Reformatory at Elmira has 
been trying this method, and it is stated 
that 80 per cent have been apparently 
reformed. 

But better still than reforming crim- 
inals, I would advise that we cease to 
manufacture criminals. 

Let us not think of killing our crimi- 
nals, or studying how to punish them or 
even emasculating them, to prevent re- 
production. Let us have governmental 
supervision of the health of our young 
population, and crime will disappear. 
Let us turn our jails and our peniten- 
tiaries into schools and hospitals. 

It is to the united influence of the 
medical and legal professions that we 
look for aid in redeeming modern civ- 
ilization. 

This may be considered heterodox 
teaching, but let us remember that it is 
not unusual for the heterodoxy of to-day 
to become the orthodoxy of to-morrow. 
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The Preponderance of Evidence 


BY R. S. WOODWORTH, PH. D. 





Professor of Psychology, Columbia University 


HE contact between 

psychology and the 
law is at no point more 
close and obvious than 
in the matter of testi- 
mony and the utiliza- 
tion of testimony for 
determining questions 
person placed on the 
testify regarding mat- 
ters that have come under his notice is 
in a distinctly interesting situation psy- 
chologically, and is, in fact, in very much 
the same position as the “subject” or 
“observer” in a vast number of psycho- 
logical experiments. Even since psychol- 
ogy became an experimental science, tests 
of the following sort have been common- 
ly carried out: An individual is present- 
ed with a certain fact, and is then re- 
quired to report his observation; or, 
instead of making his report immediate- 
ly, he may be required to make it after 
an interval of time. His report is then 
checked up against the actual fact, and 
his error noted. The test being repeat- 
ed many times, the range of his errors 
and their constant tendency are subject- 
ed to statistical treatment, in order to 
measure the individual’s ability in obser- 
vation or memory, or in order to discov- 
er the nature of the mental processes in- 
volved. 

The subject of such an experiment is 
in much the same situation as the wit- 
ness in a court of law, save that he has 
in every respect a better chance to do 
himself justice. He is free from bias, 
confusion, worry, and publicity; and the 
observation which he is to report has 
been made under the most favorable con- 
ditions. His report under such circum- 
stances may be taken as the best testi- 
mony of which he is capable, and the 
errors to which he is still subject must 
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be regarded as certain to inhere in all 
testimony given under less favorable con- 
ditions. Since the psychologist has this 
advantage over the judge or jury, that 
he knows the fact independently of the 
testimony, and can check the latter up 
against the former, the results of such 
experiments are likely to prove useful, 
in the long run, to those who are under 
the necessity of reconstructing the fact 
from the testimony. 

The broad result of such experiments 
is that observation and report are always 
in error to a greater or less degree. The 
error need not be apparent when only 
a rough and approximate statement of 
the fact is required, but when the fact 
must be defined with precision, error be- 
gins to appear. Repeated observations 
of the same fact, if required to be pre- 
cise and quantitative, will be found to 
be in disagreement, whether the observa- 
tions are all made by the same person or 
by different persons. Speaking in quan- 
titative terms, we may say that agree- 
ment between different observers is only 
to be expected when the standard is 
coarse, and disagreement is sure to ap- 
pear if the unit of measurement is suf- 
ficiently fine. This is common knowledge 
with engineers and others who make ex- 
act measurements. If two surveyors have 
independently measured the side of a 
farm, each once, and are asked to state 
their results in rods, agreement would be 
confidently expected, but if they are re- 
quired to state the length in hundredths 
of a foot, some discrepancy is in order. 
It is best to have the unit of measurement 
sufficiently fine to reveal the discrepancies 
between different observations, since the 
variation can be utilized for determining 
the “probable error,” and thus the degree 
of reliability of the observations. 
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The errors committed by a person in 
repeated. observations of the same fact 
can be regarded as composed of a “vari- 
able error” and a “constant error,’’—the 
former indicating the scattering of the 
several observations, and the latter the 
tendency to deviate from the truth, on 
the whole, in one or another direction. 
Just as repeated shots at a target show 
some degree of scattering, and also a 
tendency to favor the right or the left 
side of the bull’s-eye; so it is, generally, 
in judgments, estimations, and reports of 
any sort of fact. 

Now, suppose it to be required to de- 
termine the fact solely from the evidence 
offered by several observers,—suppose, 
for example, that it be required to deter- 
mine the position of the bull’s-eye from 
the shot marks which are the only thing 
in evidence. The best we could do would 
be to determne the center about which 
the shots were distributed, and the 
amount of scattering of the shots. The 
greater the scattering, the less reliably is 
the center located. But the constant error 
can in no way be determined from the 
shot marks. There may have been a 
tendency to deviate to the right or to 
the left, or upward or downward, or not 
at all,—the evidence does not show. The 
preponderance of evidence points to a 
certain center of distribution, but to get 
back to the real fact we need some knowl- 
edge of what constant errors are to be 
expected in this class of cases; and such 
knowledge can only be obtained where 
the fact is known independently of the 
evidence. What is thus obviously true 
in the case of the target is found to be 
equally true in all sorts of observations 
and reports. The witnesses disagree; 
taking their evidence together, an average 
or balance can be struck; but a constant 
error is always to be suspected, the di- 
rection and amount of which can only 
be determined by checking up the testi- 
mony in similar cases against the actual 
facts. . 

A variety of constant errors have been 
revealed by the psychological experiments 
above alluded to; and it is quite possible 
that a thorough study of them would 
prove of some value in court. But no 
account has so far been taken of one 
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very important advantage possessed by 
the observer in a psychological experi- 
ment, as compared with the witness in a 
court of law. In the usual run of experi- 
ments, the observer knows beforehand 
what questions he is to be asked, and is 
able to direct his attention to the exact 
point at issue, and thus to make the best 
observation of which he is capable, and 
to impress it strongly on his mind against 
the time when the report shall be called 
for. The witness in court did not know, 
when the fact was under observation, 
exactly what points he would be called 
on to report, nor, often, that he would 
be called at all as a witness. His obser- 
vation of many material points was pure- 
ly incidental, and not intentional and at- 
tentive. No definite experiment is need- 
ed to convince an experienced man that 
incidental observation and memory are 
far inferior to attentive; experiments do, 
however, show this truth in a most strik- 
ing manner. It has been found, for ex- 
ample, that an expert operator of the 
typewriter may not be able to state the 
position of the different letters on the 
keyboard. He can find them, certainly, 
as soon as he begins to write, but he can- 
not tell their location without writing, 
though he would seem to have had plenty 
of opportunity for observing the facts. 
Ask anyone to draw a representation of 
a watch face with Roman numbers, and 
you will have plenty of evidence of the 
unreliability of incidental memory. 

Of 200 persons examined by Myers, 
only 8 omitted the “VI” from their draw- 
ing of the watch face, and only 21 put 
“TIII” instead of the more familiar no- 
tation, “IV.” From this it would appear 
that impeachment of a witness because of 
his inability to report some incidental 
feature of an event or scene is not psy- 
chologically justified. 

If it were possible for a person to re- 
call to his mind’s eye a former scene in 
its entirety, and note in the “mental 
image” details not definitely observed in 
the original experience, matters would 
stand much more favorably for incidental 
memory and testimony. Some individ- 
uals can indeed call up vivid and lifelike 


1G. C. Myers, 


“A Study in Incidental 
Memory,” Archives of Psychology, 1913, No. 
26, p. 95. 
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images of past experiences, and are con- 
vinced that their mental image is almost 
equivalent to the actual scene; but, ques- 
tion them regarding details, and you find 
them at a loss, and no more trustworthy, 
on the whole, than other individuals who 
do not possess this power of vivid image- 
ry (an experiment of Thorndike). Mem- 
ory does not proceed by first reinstating 
the original experience and then reading 
off details from the image; but the recall 
is only of those facts, features, and as- 
pects of the experience which were origi- 
nally noted in a more or less definite 
manner. 

Since, however, it is incidental obser- 
vation on which testimony in court must 
usually rest, experiments in which such 
observation is subjected to experimental 
control should be of practical value; and 
experiments of this sort have been made 
in recent years under the name of the 

“psychology of testimony.” ® 

In some of these experiments, testi- 
mony has been taken regarding objects 
familiar by virtue of frequent experi- 
ence, in other experiments a picture is 
shown as the basis of the testimony, and 
in others a little drama is enacted before 
persons who are, later, unexpectedly 
called upon to testify regarding it. 

The purpose of these experiments has 
been to measure (1) the degree of re- 
liability of testimony in general; (2) dif- 
ferences in reliability according to sex 
and age; (3) differences in reliability 
according to the nature of the fact in 
question; and (4) the effect of sugges- 
tion, leading questions, taking oath, de- 
sire to distinguish oneself, etc. The 
practical value of the results under (1) 
and (2) is perhaps not very great, since 
the differences between individuals are 
considerably greater than the difference 
between men and women as classes, or 


2See especially Stern’s “Zur Psychologie 
der Aussage,” 1902; “Beitrage zur Psychologie 
der Aussage,”’ 1903- 06, and other works by 
the same author and others in the “Zeitschrift 
fiir angewandte Psychologie.” The first ex- 
periments along this line were, however, made 
in this country by Cattell ¢ Seeeurement of 
Recollection,” Science [1895], 2 N. S. p. 761), 
Bolton (“Accuracy of Recollection and Obser- 
vation,” 3 Psychol. Rev. [1896] p. 286), and 
Franz and Houston (“Observation and Recol- 
lection in School Children,” 3 Psychol. Rev. 
[1896] p. 531). 
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even between adults and children as 
classes; and accordingly, in any given 
case in court, more weight attaches to 
the impression created by the individual 
witness than to general averages. On the 
other hand, it seems that the results ob- 
tained under heads (3) and (4) ought to 
prove of practical value. I will here 
consider only case (3). 

If it is found that a certain class of 
facts is reported with much accuracy, 
whereas another class cannot be reported 
with any approach to accuracy,—or if, 
more in general, the degree of reliability 
of testimony regarding the various classes 
of facts is worked out—it will be possible 
to attach corresponding weights to the 
various items of evidence. But the most 
practical outcome of such experiments 
is probably to be sought in the determi- 
nations of the “constant errors” above 
alluded to, but measured in incidental 
rather than in attentive observation and 
memory ; that is, measured under condi- 
tions approximating as closely as possible 
to those of the witness in a court of law. 
I will mention a few such constant errors 
which have been found in experiments. 

Estimations of short intervals of time 
are subject to a “positive constant er- 
ror,” that is to say, that the intervals 
are overestimated in the testimony. This 
has been the concordant result of many 
experimenters. For example, a class of 
college students was asked to estimate the 
time required to walk from the entrance 
of the building to the room in which they 
were then seated. The time actually re- 
quired was determined by trial to be thir- 
ty-five seconds, but the average estimate 
was sixty-six seconds (Cattell). In an- 
other experiment a picture was shown for 
one minute to many persons, who later 
estimated the time of exposure, on the 
average, as two and a quarter minutes 
(Breukink). Other similar experiments 
have found an interval of 160 seconds to 
be estimated on the average as 182, 75 
seconds as 130, and 10 seconds as 22. 
This is not so much an error of memory 
as of observation and estimation; for if 
a number of individuals, sitting quietly, 
are asked to indicate when a minute has 
elapsed from a given starting signal, the 
first ones are apt to show their hands at 
about fifteen seconds, and the last at 
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about forty seconds, with an average of 
25-30 seconds. This constant error de- 
creases in relative amount with the in- 
crease of the interval judged, so that ten 
or fifteen minutes, filled with ordinary 
experiences, can be estimated with a com- 
paratively small error. The degree of 
overestimation is increased when a short 
interval is filled with exciting events. 
Thus I once asked a man who had just 
experienced a small tornado how long 
it was in passing, and got an estimate of 
five minutes, though the actual time was 
probably not far from fifteen seconds. 
On the other hand, it is possible that 
when a person is working against time, 
and exerting himself to the utmost, a 
short interval may seem shorter than it 
is. Many variations of the experiment 
will be necessary before the results are 
fully available for use; but in most cases, 
when the duration of a short interval is 
in question, it is probably safe to take 
the average estimate of several witnesses, 
and deduct therefrom 30 to 50 per cent. 

The size of small objects is underesti- 
mated, or at least represented as too small 
if a witness is asked to reproduce it. 
Thus a square piece of paper of 3-inch 
sides, shown to a group of people for 
ten seconds, was reproduced on the aver- 
age as of 2-inch sides ; and a small instru- 
ment standing 53 inches high was repro- 
duced on the average as 34 inches high. 
Myers tested 700 men, women, and chil- 
dren by having them draw on a large 
sheet of paper the outline of a dollar bill. 
All but 17 individuals represented the 
bill as shorter than it is, and nearly all 
drew it also too narrow, though the un- 
derestimation of the width was less pro- 
portionally than that of the length. This 
constant error was smaller in older and 
more experienced people, but never whol- 
ly absent, as can be seen in the following 
table: 


Constant Error in 

Per cent of the 
Group of Persons True Length. 
3d and 4th school grades 32 
5th to 8th . ~ 
High School 18 
College students and public school-teachers 16 
Merchants 1 
Bankers 


When a small group of objects is seen 
as a whole, and later the number of ob- 
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jects composing it is called for, the con- 
stant error seems to be positive in case 
the grouping is irregular so as to create 
the general impression of multiplicity, but 
negative if the grouping is regular so as 
to create the impression of unity or com- 
pactness. For example, an irregular 
group of five small instruments was esti- 
mated, on the average, to contain six, and 
a somewhat similar group of eight ob- 
jects to contain nine; while a row of pil- 
lars in the facade of the beautiful Uni- 
versity Library was estimated by a num- 
ber of students who saw this facade ev- 
ery day, as containing seven pillars, 
instead of ten, the true number. 

Since the psychological processes in- 
volved in such estimations are often com- 
plex and subject to variations from 
rather slight causes, the subject of con- 
stant errors needs to be worked out in 
much detail; but it seems probable, from 
the results so far known, that a thorough 
study of the matter, from the point of 
view of the utilization of testimony for 
determining matters of fact, would yield 
results of practical value. 

Besides these constant errors in esti- 
mation of quantity, there are others 
which can be experimentally demon- 
strated, though the results cannot always 
be stated in compact and easily usable 
form. The following example is from a 
class experiment designed to illustrate 
errors of testimony. Announcement was 
made that a novel experiment on memory 
had been devised by a member of the 
class, and would now be tried. This 
member and the professor then placed 
some screens on the lecture table, 
and concealed something behind the 
screens. They then tried to turn on 
an electric light (the bulb of which had 
previously been made loose in its socket), 
and seemed to be in a quandary when 
the bulb failed to light up. At this junc- 
ture a student who was “in the game,” 
stepped up from the front row and 
screwed the bulb tight, making it light 
up; but at the same moment one of the 
two men standing behind the table pushed 
over one of the screens, which fell to 
the floor. The experimenters appeared 
to be put out by this occurrence, and 
the objects behind the screen were hur- 
ried out of sight after the class had, 























however, had a look at them. Later, 
testimony was taken regarding these ob- 
jects, and regarding the actions of the 
three men taking part in the scene. I 
mention only one point in the testimony. 
There was universal agreement between 
the twenty-five highly capable witnesses 
that the student who “butted in,” as they 
interpreted his action, had knocked down 
the screen and spoiled the experiment. 
Some of the witnesses stated precisely 
how he had knocked it down; as for ex- 
ample, by his elbow, or by the loose sleeve 
of his academic gown,—which, as a mat- 
ter of fact, he was not wearing on that 
day. The testimony is here affected by 
constant error to such an extent that an 
overwhelming preponderance of evidence 
is completely in the wrong; and the na- 
ture of this constant error is readily seen, 
and may be generalized in some such 


When suitors seem the truth to seek 
But war to win the victor’s prize, 
And solemn counsel deftly speak 
To gain respect for clients’ lies,— 
His Honor listens patiently 
Despite their inconsistency. 
2 ADs Ps : 
He weighs the words and notes the looks 
Of witnesses, the bad and good,— 
And hears quotations from the books 
From counsellors in fighting mood, 
Who seem to labor much inclined 
To bring confusion to his mind. 


And when contending clients rest 
Each wishing, hoping for success, 
To be by righteous judgment blest 
And take the court’s deciding guess,— 
They little know how much they ask 
Of him who has the Judge’s task. 
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terms as the following: Whenever, in 
the progress of an event, the observer 
reaches a conception of the nature of the 
event (the intentions and relations of the 
agents, etc.), this conception tends to 
govern the further course of his observa- 
tion, making him warp what happens 
towards agreement with his conception. 
There is no way of making a definite cor- 
rection for this constant error, as there 
is for errors of quantitative estimation; 
but if we can determine how early in the 
progress of a series of acts the witness 
“understood what was going on,” we 
shall know which of his testimony re- 
garding details is likely to be specially 
erroneous. 


He reads the record—labors hard 
The truth to learn,—no friendship knows 
And fearlessly gives no reward 

To favor friends or punish foes. 

With purpose firm, in mood sincere, 

He does his work with conscience clear. 


Though every lawyer claims the right 
To win his suit by logic’s law, 
And show that black was ever white 
By ample wagging of his jaw, 
And if defeated to resort 
To court yard haunts and damn the court,— 


Yet in his milder mood he sees 
The error of a course unjust 
And honors judgments and decrees 
As every honest lawyer must, 
And in his heart he bears no grudge 
Against the faithful trial Judge. 


MWe Thtten 





The Mental Status of Some Cranks 


BY SHEPHERD IVORY FRANZ, PH. D. 


Psychologist and Scientific Director, Government Hospital for the Insane, 
Washington, D. C. 


O want something we 
do not possess, or to 
think we can do some- 
thing we are not capa- 
ble of doing, are char- 
acteristics sufficiently 
general to be consid- 
ered normal, although 

they are evidence of poor judg- 
ment. The struggle for money, 
position, and influence is widespread and 
unceasing, and in this lack of national 
restfulness there are both good and bad 
elements. Although there are other com- 
ponents making up the general character- 
istic, the two which are most evident may 
be described in the language of the street 


as “doing something” and “doing some- 


” 


one.” Of the latter there are many 
classes, some consciously and some un- 
consciously attempting to get something 
for nothing. The beggar, the thief, the 
hobo, the political heeler, who seeks an 
appointment without regard to much be- 
yond the salary, the toady, and the seek- 
er after influence, show this character- 
istic to a greater or less degree; all desire 
to obtain something without giving an 
equivalent in return. 

Among the large class with the unde- 
sirable characteristic of “doing someone” 
there are many kinds of individuals. 
There are those whose aspirations or 
wants may be stifled or choked by a def- 
inite refusal, but at the other extreme 
there are those refusal of whose re- 
quests lead, on the one hand, to miscon- 
duct or crimes, or, on the other hand, to 
the shifting of their attentions to others. 
Some may be satisfied by an apparent 
sympathetic promise or consolation, oth- 
ers shift their efforts and enlarge their 
circle of appeals. At times, failure, which 
is almost never recognized as due to their 


own immediate personal make-up, be- 
comes the basis of a mental conflict; the 
reasons for refusal are sought, the ac- 
tions of others are analyzed and, though 
trivial, are believed to have a relation to 
themselves. From this there results either 
the feeling of persecution, i. ¢., the belief 
that some individuals, or a class, are 
banded against them; or, and this mental 
state often follows the one just described, 
a feeling of elation or of grandeur. The 
latter is due most often to the reasoning 
that he must be of great importance be- 
cause so many people have tried, and 
have been unsuccessful, to oppose and 
annoy him. 

In this article the general class will not 
be particularly dealt with, but part of 
the class which are generally called 
cranks. These people are found in every 
community, and at times their real char- 
acters are understood only after they 
have pestered innumerable people. Those 
whose unfulfilled desires have not led to 
crime are often believed to be peculiar, 
but their real characters are not under- 
stood for many years. They seek inter- 
views with, write letters to, and in other 
ways annoy, prominent people. They 
call upon the wealthy for money to en- 
able themselves to become operatic stars, 
to secure patents, to support pet chari- 
ties ; they wish to marry actors or actress- 
es or those with wealth; they importune 
congressmen, governors, judges, and 
even the President to help them out of 
their difficulties, or to bring about an 
adjustment of affairs whereby they may 
receive what they think they deserve. 
Their demands vary in different com- 
munities in accordance with the kinds of 
prominent people who reside in the vari- 
ous places. Each great financial cen- 
ter has its own special coterie, each state 
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capital receives more than its share of 
them, and the seat of the national gov- 
ernment is the place most infected by 
them. 

A careful examination of their life his- 
tories shows that some of them have been 
insane for many years. Some of them 
have not shown active signs of insan- 
ity, but have wandered about from place 
to place, seeking the ears of the influen- 
tial, or leaving one place to go to 
another because of supposed wrongs or 
unrecognized abilities. Some seek attor- 
neys to prosecute claims, or begin suits 
at law against fancied detractors, and 
these are often the first indications of 
their mental incompetence. That many 
of these individuals may pass years with- 
out having their mental condition in- 
quired into is often a reflection upon the 
police authorities, but more often is due 
to the fact that their beliefs do not lead 
to crime. Some of them differ very 
slightly from the normal. On the other 
hand, their recognized insanity in one 
community is not recognized in another ; 
and, if they exhibit no special danger- 
ous tendencies at the time, they are 
passed from one place to another. 

That all of them are a menace to the 
community in many ways, there can be 
no doubt. While some will not go to the 
extreme of personal violence, others are 
capable and willing to do so, and all of 
them are decidedly antisocial. 

Brief accounts of a number of these 
cranks who have been sent to the Gov- 
ernment Hospital for the Insane for ex- 
amination and retention until they could 
be returned to their homes are here given. 
These illustrate some of the rather ex- 
treme conditions, although from the 
stories of the patients themselves it is im- 
possible to determine the truth or falsity 
of the believed ideas. It will be noted 


that these histories are examples of a. 


number of different kinds of “crank.” 
All were apprehended on account of the 
bizarre nature of their beliefs, or their 
incoherence, or for the protection of 
various officers of the government. 


20,425. Aged forty-seven; fair education. 
Came to Washington to sell the government 
some land on which to grow Norway spruce, 
and to see about some wireless messages. He 
also thought he was a detective and reported 
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at detective headquarters, without appoint- 
ment, where he was taken into custody. He 
was rambling in his talk and told a long cir- 
cumstantial tale of difficulties encountered by 
him at different times and places; of people 
looking through cracks at him, calling him 
names, bothering him in other ways, for which 
he went to the woods to escape. While there 
he felt electric waves flashing messages to him, 
which later became messages about forestry. 
He interpreted these supposed messages as at- 
tempts to find out his inventions. 

20,287. Aged fifty; good education. Went 
to see the President about the position in the 
government service which he held, saying he 
had been appointed labor commissioner twen- 
ty-eight years previously at a salary of $10,- 

a year, and tried to collect from the 
government $280,000. In support of his conten- 
tions he exhibited a geological report of Indi- 
ana. It was later found that his business was 
also to look into the high cost of living, that 
people had been trying to injure him by “spirit 
needles,” and that electric power from 24 
miles away had been sent at the back of his 
head and “flattened his mind out.” The lat- 
ter statement was the only indication that he 
had some appreciation of his abnormal condi- 
tion. 

20,279. Aged thirty-four; good education. 
Came to Washington representing himself as 
the original “Bull Moose;” and believed he 
failed to be elected, but was looking for an 
office. This man had been an inmate of a 
hospital for the insane in one of the western 
states. 

19,979. Aged forty-one; fair education. 
Came to Washington to talk with the judge of 
the District supreme court about how the gov- 
ernment should be conducted. Later it was 
learned that he had believed himself fol- 
lowed for about five years by detectives, who 
were preventing his getting employment. Part 
of the persecution was due to the Roman 
Catholic Church, and to ward off the evil ef- 
fects he attended that church, although he was 


a Jew. 

20,349. Aged thirty; poor education. Went 
to the Capitol and asked for Uncle Sam. He 
later explained he wished to sell certain pat- 
ent rights to the President, these rights being 
fictitious, since he held no patent. His expla- 
nation of his ideas was extremely hazy, e. g., 
“houses larger than ordinary to make room 
for this American furniture, also to have 
cellars the same size as the houses.” This man 
had hoboed for half his life, and believed he 
had been annoyed in various parts of the 
country. 

19,542. Aged forty-five; slight education. 
Arrested because of annoyance to socially 
prominent people, to one of whom he believed 
he was engaged to be married. His history 
showed that he had been everything possible 
for a man with his education. His business card 
read—‘“Inventor, Manufacturer, Author, Scien- 
tist.” He published a pamphlet on the “Dis- 
covery of Life,” constructed of inconsequen- 
tial statements, of a pseudo-scientific and re- 
ligious nature. His various supposed patents 
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were a bicycle hub, a flying machine different 
from any of the 1911 models, boat propeller. 
At the time he was apprehended he had ap- 
parently passed through a period of feeling 
of persecution and was in an expansive mood. 
The actions of the people about him were 
interpreted in accordance with his belief re- 
garding his engagement to the wealthy woman 
mentioned above. He was transferred to an- 
other state, and released from custody, appar- 
ently as “not insane.” 

17,925 and 18,630. Two admissions. Aged 
forty-five; poor education. First arrested be- 
cause he went to see the President for a “pur- 
pose.” Claims to have made the first model 
of a safety bicycle; conceived the principle of 
the typewriter, and made the model of steel 
reinforced breech for shot gun, all of which 
ideas were stolen from him. He believed that 
in an infringement suit he was recognized as 
the true inventor of firearm improvements, and 
that the rival companies agreed to settle mat- 
ters by recognizing his rights and “pay him on 
identification at the Patent Office.” He was 
transferred as a nonresident to the state from 
which he came, but was apparently not recog- 
nized as insane in that jurisdiction, and a year 
later returned to Washington, with an entirely 
different story, of having come because the 
Secretary of ‘State had several hundred dollars 
for him. 


These seven cases illustrate some of 
the types of cranks which are to be found 
in and around the National Capital. 
The absurd character of the delusions 
of these men is often apparent, but in 
many cases the question of mental ab- 
normality was determined only after 
having looked into the life history of the 
individual. Each one had previous diffi- 
culty in each place in which he resided; 
most had traveled far and wide to escape 
the machinations of their enemies. All 
are potentially harmful, on account of 
their delusions of persecution, and all 
are antisocial. Three of them had been 
released from institutions for the insane 
in other states, and permitted to go at 
large to worry and harass other people. 
It may be said that these are extremes, 
that they are insane, and that the ordi- 
nary type of “crank” differs from these 
cases in many particulars; but a careful 
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examination of the case histories, which 
cannot be detailed here, shows that all 
began with a slight change in character, 
and at first did not show, except in the 
ensemble of their mental processes, the 
marked abnormalities. for which they 
were eventually apprehended. 

The early recognition of these cases is 
an important step in the protection of the 
public. All the cases cited are of those 
who have wandered from one occupation 
to another, from one place to another, 
and in every place and in every occupa- 
tion have had difficulties due to their 
false interpretation of the actions of 
others. In some cases arrests have re- 
sulted because of threats or actual vio- 
lence. But in all there has been a dis- 
turbance of the activities of others, and 
their fellow men have not had the pro- 
tection of the law against these annoy- 
ances. Some of these cases are clearly 
mentally irresponsible, but more of them 
are of the class the French call “demi- 
responsable,” a condition at present not 
recognized in this country by lawyers or 
physicians as it should be. It is the lat- 
ter class which annoy and harass the 
people about them ; they often keep with- 
in the law in a general way, but equally 
often give utterance to slanders for 
which they are not prosecuted because 
of the legal ignorance of their victims. 
They are incapable, incompetent, poor 
workers, tramps, drags upon the public. 
From the psychiatric point of view there 
can be no doubt that their early recog- 
nition is important, that they may not 
marry and transmit their weakened 
mentality to their children, and that they 
may be placed in communities where 
their actions and thoughts are carefully 
recorded and due precaution taken that 
they and their fellows may not be the 
victims of their disordered minds. 


Ohep kev Prag Hain, 





Application of Psychology to Law 


BY ERWIN W. RUNKLE, PH. D., YALE 


Professor of Psychology, Pennsylvania State College 


HE Irishman was right 
when he affirmed that 
he loved his native 
land whether he was 
born in it or not. We 
of the psychological 
breed love our science 

= whether it can be ap- 
plied or not. Like all sciences, 
however, psychology is finding 
varied applications to life. Later and 
somewhat more slowly than the other 
sciences, the mental disciplines have be- 
come practical disciplines. Surely it is 
unthinkable that mental sciences alone of 
all sciences are not applicable to life, 
though much more caution is needed in 
this than in other fields because the prob- 
lems are so much more complex and the 
solutions so much more complicated. 
Psychology is one of the oldest or 
newest of the sciences, depending upon 
one’s point of view. As Ebbinghaus says, 
it has a long past but a short history. 
As a descriptive and theoretical discipline 
it goes back to Aristotle; as an empirical, 
explanatory science, it dates from the 
establishment of Wundt’s Laboratory at 
Leipzig in 1879. As a laboratory science 
its growth has been rapid, and it is en- 
tering helpfully into every field of human 
activity. Man himself, his dealings with 
and relations to his fellows, his knowl- 
edge of the springs of action and the 
forms of association, are and ever will be 
factors in success. Conquest over nature, 
power over her by knowledge of her 
forces and laws, is only one half of our 
living. The other half, the psychic half, 
the better half, must be wedded to nature 
to realize the real creative possibilities of 
living. Psychology is thus being helpful- 
ly applied to medicine, to law, to busi- 
ness, to social organization, to art, to 
industry, to education, to religion, etc. 


eS ——— 


The most conspicuous feature, perhaps, 
of psychology applied to law is the ab- 
sence of specific application. General 
application there has always been. One 
of the most interesting fields to the stu- 
dent of psychology is that of testimony, 
evidence, confession, guilt, and responsi- 
bility. Judges and lawyers, hosts of 
them, are keen psychologists in their 
analyses of human nature and its varied 
expression. The criminal court is a veri- 
table criminal clinic, and one may study 
it as impersonally as a medical clinic. 
Such general study, however, issues in 
no specific results; no laws or norms are 
thereby established. It awakens a con- 
sciousness of problems, but these need a 
closer contact with the laboratory and 
laboratory methods to sharply define their 
issues and lead to positive conclusions. 

Here the new psychology pleads for 
an opportunity to do its work. Behavior 
of the individual under conditions which 
can be more or less accurately repro- 
duced, behavior of one individual in re- 
lation to other individuals under condi- 
tions more or less representable, such are 
the problems the court, jury, or prosecut- 
ing attorney face. These are distinctly 
psychological problems also. Did the in- 
dividual act thus and so? What motives 
had he for so acting? Would an indi- 
vidual with such motives act thus? Can 
we secure from the individual the verifi- 
cation of his own guilt or innocence? 
How distinguish between true and false 
confessions? What are the invariable 
signs of guilt or innocence? These, I 
take it, are all legal questions, the basis 
of a most complicated system of proce- 
dure, of checks and balances, of rights 
and prerogatices. But they are, also, 
psychological questions, and the new psy- 
chology has at its disposal the technique, 
the methods of procedure, and abundance 


835 





836 


of detailed results to throw light upon 
them. Supplementary and confirmatory 
lines of evidences, psychology must per- 
force offer to legal justice,—for psychol- 
ogy in the court room there will be, the 
real question being whether it shall be 
good or bad psychology. The not distant 
future will witness the advent of the 
legal laboratory, the psychological expert 
in the law court, the consulting psycholo- 
gist on the bench. 

To make my point specific, I wish to 
outline several directions in which psy- 
chology in its scientific aspects has ad- 
justed its problems to the problems of 
life, and in so doing has rendered itself 
liable to a subpoena in every case of the 
people among themselves. 

Ist. Psychology has become a science 
of human behavior. Its problem is de- 
fined in terms not of consciousness, but 
of conduct. It is difficult to appreciate 
what a change this has produced in the 
methods of the science. It means not a 


psychology of nerve alone, but a psychol- 
ogy of muscle, of blood, of gland, of in- 
stinct, of race and animal traits. It 
means a psychology of adjustment to 
environment, a biological psychology. It 


means a study of the social environment 
of man, the group, the customary level 
man as influenced by and as influencing 
his fellows, a social psychology. These 
conceptions are gradually working out a 
body of facts and principles concerning 
human conduct that must be applied to 
the legal evaluation of conduct. 

2d. Animal psychology, as it studies 
the lower orders of life, is developing 
standards of activity that shed much light 
upon certain levels of human behavior. 
Watson has somewhat tentatively sug- 
gested that psychology as a science has 
no more to do with consciousness than 
has physics or chemistry. One need not 
be so radical in order to appreciate the 
truth that a science of behavior is possi- 
ble, and that the outlines of such a 
science are forming in regard to human 
behavior. 

3d. The rise of experimental psychol- 
ogy has made inevitable a study of spe- 
cial problems and their practical bearings. 
In four ways at least, the problems of ex- 
perimental psychology would seem to 
have a bearing upon law. These are: 
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Emotional expression, reaction times, and 
associational connections, sense percep- 
tion, testimony, reconception and preju- 
dice, hypnotism, suggestion, psycho- 
analysis and confession. 

In emotional expression, measurements 
are becoming exact. The affective states, 
so pronouncedly individual, yet speak a 
physical language, the terms of which 
are more and more recognized as inter- 
changeable. Expression and repression 
of feelings, both voluntary and involun- 
tary forms, are determinable, their condi- 
tions measurable. Here the secrets of 
the heart, the gland, the muscle, and 
blood as well as nerve, may be read as 
an open book—a tracing of records and 
plotting of curves as full of significance 
(provided you possess the key) as the 
language of vocal sounds or of the print- 
ed pages. 

Reaction-time experiments furnish a 
norm or standard from which deviations 
and their causes may be traced. At pres- 
ent the results of Stern and others show 
how wide is the application of these facts 
to the determination of guilt, true and 
false testimony ; confessions, valid or in- 
valid, etc. 

One might illustrate almost indefinitely 
the relation of the doctrine of sense per- 
ception to testimony and fact. We per- 
ceive what we have perceived, what we 
wish to perceive. All perception is pre- 
perception, and it is a notorious fact not 
limited to the courts of justice that the 
most difficult thing is to get from a wit- 
ness just what happened. For one who 
can tell what took place, a hundred will 
detail their interpretation, the expected, 
suggested, feeling-wise, desired, ought- 
to-have-been elements in the happening. 
Many of the miscarriages of justice oc- 
cur in the realm of innocent, yet perfect- 
ly detectable forms of apperception. 

Lastly, suggestion, hypnotism, confes- 
sion by psycho-analysis, the methods of 
Freud have a future among other meth- 
ods in the criminal laboratory. In all 
these directions, let us not be over san- 
guine or over hasty in wedding science 
and art, at least let us keep the open 
mind. 






















































The Psychology of 


Requirement that Testimony Shall 





the Common Law 


be Objective and Specific 


BY EDWIN A. KIRKPATRICK 
Instructor in Fitchburg Normal School 


Author of treatises on ““Inductive Psychology,”’ “‘Fundamentals of Child Study,” 


OR centuries, courts 
have insisted that wit- 
nesses shall say what 
persons did or said, in- 
stead of testifying as 
to what they thought 
or felt. This implies 
the recognition of the 

undoubted psychological truth 

that no man can look directly 
into the mind of another and see what 
he is thinking and feeling. We perceive 
the objective facts of gesture, attitude, 
expression of face, tone of voice, change 
of color, etc., and infer that the indi- 
vidual is glad, sorry, confident, perplexed, 
jealous, appreciative, etc. The common- 
law court procedure, recognizing this 
truth, insists that the witness shall re- 
port these objective facts and give the 
judge and jury an opportunity to draw 
their own inferences as to their meaning. 

As a general rule this law is fully justi- 
fied by the fact that several persons ob- 
serving the same individual will make 
entirely different inferences. This has 
often been impressed upon me when 
teachers in training classes have reported 
to me regarding the same pupils. 

On the other hand, I have often been 
impressed with certain facts that indicate 
that reports of objective facts sometimes 
fail to reveal the truth, as well as reports 
of inferences as to subjective states. 
Many teachers are utterly unable to give 
any adequate account of the objective 
facts, although they are quite clear as to 
the mental states indicated by them. Con- 
siderable practice is sometimes required 








“Genetic Psychology,” and “The Individual in the Making.” 





before they can give any satisfactory re- 
port of a recitation, in objective terms. 
Reflection upon well-known psychologi- 
cal laws reveals the reason for this. Per- 
ception is in general a process of inter- 
preting or inferring meanings, and the 
more expert and rapid the perception the 
less does the mind dwell on the sensations 
that give the meaning. This tendency be- 
comes so strong that we ignore and finally 
become entirely unaware of the actual 
sensations we are experiencing. As I 
look out of the window I see a line of 
posts that I perceive are the same size. 
The images on my retine of the most 
distant post must be much smaller than 
those of the nearest, but I am utterly 
unconscious of this difference in sensa- 
tion. Some dominoes lie on the table at 
various distances and angles, but I per- 
ceive that they are all of the same size 
and shape, and am unconscious of the 
difference in sensation they must give. 

The child, in order to get acquainted 
with the multitude of things around him, 
so that he can recognize the same object 
under all circumstances, must learn to 
ignore many variations in the sensations 
that they give him. Most of our daily 
experiences impel us to ignore the facts 
of sensation, and go at once to meanings 
or interpretations. Even the proof read- 
er does not need to see every portion of 
every letter. He can read nearly as well 
with the lower half of the line covered, 
while a rapid reader who is intent on 
thought only does not see all the words, 
and rarely sees the letters of which they 
are composed. One may be sure of the 
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ideas expressed on a page just read, and 
yet not be able to tell anything about the 
kind of type in which it was printed, or 
say much about the exact words used. 

In observing what people do and say, 
we are interested not so much in the ob- 
jective acts as in what these acts, atti- 
tudes, and facial expressions mean in 
terms of thought and feeling. Few per- 
sons can describe in strictly objective 
terms what we interpret as a look of 
pleasure or disappointment. There is a 
time in an infant’s life when changes in 
facial expression are interesting to him 
as objective acts only, and when gri- 
maces of pain are as amusing as any oth- 
er sudden changes of countenance, but 
soon he learns to interpret these signs as 
indicative of mental states. In associa- 
tion with our fellow beings it is not usu- 
ally so important for us to notice people’s 
movements as it is to know the meaning 
of their gestures, facial expression, and 
attitudes. In some persons this tendency 
becomes so strong that they understand 
people very well, and yet can tell little in 
detail of their objective acts. There can 
be no doubt that persons of this type can 
give a more accurate report regarding 
the mental states of others, especially of 
those with whom they are well acquaint- 
ed, than they can of their objective acts. 

Although in general it is wise in the 
light of psychology to insist that testi- 
mony shall concern objective facts, yet it 
would seem that in some cases testimony 
as to mental states should be admitted. 
This is, of course, done now in cases 
where experts are testifying regarding 
the sanity of a prisoner. Should not such 
testimony sometimes be admitted in other 
cases, especially where a witness is able 
to qualify as an expert by proving that 
he had previously been able to predict 
what a person was going to do when a 
certain indescribable look had appeared 
on his face? 


Specific Facts. 


The case as regards specific facts as 
opposed to generalities is not quite so 
clear as it is with regard to objective 
facts and subjective interpretations. It 
is usual to insist that a witness shall men- 
tion at least one specific instance, giving 
time and place of occurrence and perhaps 


Case and Comment 


words used. The testimony that a cer- 
tain action was performed many times is 
not accepted on the same basis, if accept- 
ed at all, as is the description of a spe- 
cific act. A witness is also asked to give 
the exact words rather than the meaning 
of what has been said. This rule is at 
least partially justified by the fact that 
such testimony may be tested and con- 
firmed or disapproved, while testimony as 
to general facts, without naming time and 
place, cannot easily be verified. As re- 
gards individual testimony, however, 
there is good psychological reason for 
saying that testimony as to general facts 
may, in some instances and perhaps in 
the majority of cases, be as reliable as 
testimony concerning particular facts. I 
am absolutely sure that I saw my room- 
mate in college eat his meals hundreds of 
times, but I cannot at present recall a 
single instance of which I have a distinct 
specific memory. I am sure that I have 
often seen a certain person, but I cannot 
locate or describe any specific instance. 

Not only may some of us remember 
general facts better than specific in- 
stances, but our memories are, to a much 
greater extent than is usually supposed, 
merely inferences. Did you comb your 
hair yesterday morning? Probably not 
one in four remembers, but is sure that 
he did, because he knows what his habit 
is in that respect. Were you in your of- 
fice a week ago last Thursday at 10 
o’clock? Probably most of you do not 
remember specifically, but you know that 
you are usually there, and if you cannot 
recall anything that took you away from 
the office that day at that time, you say 
that you were. In view of these and 
other facts, it may be questioned whether 
courts of law do not attach too much 
importance to specific memories, especi- 
ally in cases where time and place of oc- 
currence are of little significance and the 
chief thing is to know what has oc- 
curred. At any rate a witness who is 
sure as to general facts should not be en- 
tirely discredited because he is unable to 
describe one specific instance of the act 
affirmed to be general. 
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Retroactive Amnesia and Confessions 


of “Self-Robbery” 


BY E. B. DELABARRE, PH. D. 
Professor of Psychology, Brown University 


HE fact that memory 
of immediately preced- 
ing events is often 
obliterated by  acci- 
dents is well known. 
The phenomenon has 
been fully discussed 
by W. H. Burnham, 
erican Journal of Psy- 

chology, vol. XIV., 1903, p. 
118, and, in its legal aspects, by C. C. 

Moore, “On Facts,” § 745, and again in 

American and English Annotated Cases, 

vol. XV., 1910, p. 1149. 

The discovery of the truth in cases of 
apparent violence and robbery is often 
difficult. In many such cases the “vic- 
tim,” for the sake of notoriety or of 
concealing dishonesty on his own part, 
has committed the robbery himself, or 
claimed a robbery that had no actual oc- 
currence, and simulated the injury. 
Most persons who adopt such a course 
would naturally attempt to give a con- 
sistent and detailed account of incidents 
up to the time of being overcome by vio- 
lence. Whenever, as a part of his dra- 
matic plot, unconsciousness or delirium 
as a result of a blow or other injury is 
simulated or claimed, there is justifica- 
tion for at least a strong suspicion that 
his tale is false, for the probability of the 
occurrence of retroactive amnesia is so 
strong as to render inconsistent his de- 
tailed account of events preceding the 
act of violence. 

That knowledge of these facts has 
been actually used with success in many 
cases for the purpose of eliciting confes- 
sions of self-robbery is not perhaps so 
well-known as are other applications of 
the phenomenon of retroactive amnesia. 
The letter which follows furnishes inter- 





esting and abundant evidence of this 
possibility. The letter was written to 
my friend, John R. Freeman, a consult- 
ing engineer of Providence, who has 
transmitted it to me with the privilege 
of publication. Of its writer, Mr. Free- 
man says: “Mr. Sexton is one of the 
most respected citizens of San Francisco, 
and for many years past has been chief 
adjuster of the Firemen’s Fund Insur- 
ance Company, a calling which trains 
one’s powers of discrimination very 
keenly, and at eighty he is as lively as 
most of human kind at sixty.” 

The letter follows, and clearly needs 
no further comment: 


My dear Mr. Freeman :— 

Referring to our conversation at The 
Grove on my personal experience and 
observation of others of the effect upon 
the memory of a jar on the brain. In 
1863 at about 9 a. m. I was thrown from 
a horse that ran away with me and 
stepped into a hole. I went over his 
head and alighted on my head. I was 
wearing a very strong, stiff, close-fitting 
hat, which evidently jarred my brain, as 
all that I know about the transaction 
was told me afterward. I was told that 
I went to the stable and had a Spanish- 
bitted bridle put on the horse, mounted 
him and then asked where I was going. 
My friend said: “To Bill O’Brien’s fun- 
eral.” I said: “Is Bill O’Brien dead?” 
He said: “Yes, Gant shot him, and you 
held an inquest on him yesterday (I was 
justice of the peace and an acting cor- 
onor). I asked the questions over and 
over again. My friend called the sheriff 
out of the courthouse near by, and until 
the sheriff said that he wanted a war- 
rant indorsed I would not dismount. I 
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controlled the horse with the Spanish 
bit as well as any one could; was not 
injured in any manner by the fall, but 
when I dismounted I forgot all about 
the horse. My friends took me to my 
home, and on the way I stopped at a 
saloon and treated all hands, something 
that I was not in the habit of doing. 
When I reached home I introduced the 
man who took me home, to my wife over 
and over again, repeating the introduc- 
tion (this I was told) until something 
else took my attention. I was cared for 
by a doctor and at about 4 o’clock my 
reason returned, but there was a blank 
for three or four hours before the jar 
and seven hours afterwards, that has not 
been filled since except from hearsay. 
The only effect of the fall was a slight 
pain in my neck for a day or so. 

About six years afterward I met a 
man in San José who had had the same 
experience under same conditions, and 
we talked it over as gossips will. From 
January, 1859, to January, 1863, four 
years, I served as justice of the peace in 
Placer county. From March, 1864, to 
March, 1866, I served as sheriff of 
Placer county, and from April, 1869, to 
April, 1873, four years, I served as city 
marshal of San José. During the serv- 
ices I was in direct contact with the crim- 
inal element and had many cases where 
good heretofore sober citizens would be 
found in a doorway or in an alleyway 
unconscious (drunk as we supposed), 
with pockets turned inside out, all money 
and valuables gone, and who could not 
give any account of themselves for hours 
before, could not tell where they had 
been or who they were with. I also 
found numerous cases in the public 
prints. 

We had so many cases who were above 
any suspicion of being drunk, that I com- 
menced investigating and comparing 
notes with other officers, and finally con- 
cluded that the concussion caused by a 
blow of a sand bag would act like the 
concussion caused by air pressure under 
the close fitting hard hats of my fellow 
sufferer and myself, making an air 
cushion concussion or jar which caused 
the loss of memory of recent occurrences. 

I talked the matter over with J. B. 
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Hume, at that time chief detective for 
Wells, Fargo, & Company, and he forced 
a number of self-robbed agents who were 
short and reported sand-bagging robbery, 
to confess, because a sand bag would not 
show any marks, but as they in each case 
told all particulars up to the blow of the 
sand bag he made them own up. 

I also talked to a Pinkerton man in 
Oregon about it, and he told me when 
I met him again that he succeeded in 
making a self-robbed thief own up. 

For years when on the road I took 
every occasion to talk on this subject 
when I met doctors, and learned of at 
least a hundred cases of suspended mem- 
ory while the brain was being pressed 
by a piece of skull bone, and on the 
pressure being removed the words on 
the mind at the time of the injury were 
uttered even after twenty-four hours had 
elapsed. 

A concussion or blow from a sand bag 
will erase and drive from the brain or 
the memory occurrences happening with- 
in from three to five hours previous to 
the concussion, but will not disturb the 
impressions on the mind of previous oc- 
currences. 

This indicates that time is required to 
photograph what we hear, read; or see 
on the mind, which may account for the 
fact that so many school children in the 
long ago who had three months in win- 
ter and three months in summer in 
school, with a brain rest of three months 
between terms, were good spellers and 
bright in the ordinary rules of arithmetic, 
while the child of to-day, with ten or 
eleven months’ steady brain strain in 
school, and ten studies crowding infor- 
mation from the brain before the photo- 
graphic impression can be completed, 
does not average up in the so-called lower 
studies with the child of few studies and 
plenty of time. 

Interviewing doctors and police offi- 
cers will furnish to you many cases of 
defaced (?} memory. Is that “defaced” 
a proper word? 

Yours truly, 
Wo. SEXTON. 


E (3 Orlabarre 
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Untrue Confessions 


NEWS item states that Nelson Mc- 
Manus, who mysteriously disap- 
peared from his home near Jena, Louisi- 
ana, last fall, and was believed to be dead 
because of the alleged confession of Le- 
land Walker to a detective that he mur- 
dered McManus by hitting him on the 
head with an ax, returned to his home 
after an absence of three months and a 
half. McManus declared he left home 
because of being heavily involved in debt, 
which he supposed deranged his mind. 
His return released Leland Walker from 
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Some strange thoughts transcend our wonted themes.— Vaughan 
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suspicion. McManus says he cannot un- 
derstand why Walker should have con- 
fessed he murdered him. 

“There is something to wonder at un- 
der the sun,” says the Cleveland Plain 
Dealer, “and there is a thing at which 
the children of men should stand in awe. 
It is this——that a man should confess to 
the commission of a crime in which he 
has had no part. True it is that under 
the grilling methods of what is called 
“the third degree,” many break down and 
say anything, in order to purchase res- 
pite from mental and physical torture. 
So did many a poor innocent wretch in 
the days when rack and thumbscrew and 
boots and the wheel threatened them with 
torture. It is easier to hang than to 
burn ; the electric chair may at times seem 
more merciful than the inner office. 
These things are human and natural. 

“But what can one deduce from the 
false confession of a man who is not un- 
der pressure? Not coerced, not driven 
by any conceivable conscience, he ex- 
hibits himself as one of the anomalies of 
civilized communities. It is not rarely, 
it is surprisingly often, that an unac- 
cused person comes forth and brands 
himself with the guilt of a crime he never 
committed. 


“A man named Seth Nichols lately 
gave a circumstantial account of the man- 
ner in which he slaughtered Dr. Knabe, 
the Indianapolis woman physician. In- 
vestigation shows that he could not have 
done this murder. He himself, allowed 
time to think things over, repudiates his 
“confession.” He is confined in a county 
jail whence anybody with the money or 
the influence can bail him. Why did Seth 
Nichols go to so much trouble to accuse 
himself of a crime that could easily have 
brought him to the gallows? It will not 
do to answer, ‘He may be guilty.’ It will 
not do to say, ‘He’s crazy.’ It appears 
that he is neither; what’s the psychology 
of this thing?” 
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Perhaps the best scientific explanation 
of the mysterious subject of untrue con- 
fessions by persons unjustly accused of 
capital crimes or who become erroneous- 
ly impressed with the idea that they have 
committed them is that contained in a 
paper read by Dr. T. J. Hudson a few 
years since, before the Medico-Legal So- 
ciety. The following fundamental prin- 
ciples present a summary of his article: 

1. The dread of impending death will 
cause certain persons to enter, spontane- 
ously, the subjective condition. 

2. In the subjective condition the sub- 
ject is constantly amenable to control by 
the power of suggestion. 

3. A strong suggestion, vigorously en- 
forced by a dominant personality upon 
a person in the subjective condition, will 
cause the latter to believe in its absolute 
verity, and to act upon it in all essentials 
as though it were true, even though the 
suggestion be contrary to fact, reason, 
experience, and the evidence of the 
senses. 

4. Finally, the proposition that works 
back to the foregoing and invests it with 
perennial importance to courts of crim- 
inal justice is that—assuming the con- 
stancy of nature—whatever power, fac- 
ulty, or limitation belongs to any one in- 
dividual must exist potentially in every 
member of the human family. 


Temperature and Crime 


JP SYCHOLOGISTS have long won- 

dered,” states the Richmond Vir- 
ginian, “at the apparent relation between 
hot weather and crime. Ancients would 
probably have said that the blood was 
overheated, that the bile was disturbed, 
that the vital forces were out of the nor- 
mal, that the stars spelled battle, and 
murder, and fire and brimstone, so that 
a helpless humanity had nothing to do 
save to respond. 

“Whatever the scientific reason, the 
fact seems to remain. No one ever knew 
of a cold wave and a crime wave to coin- 
cide. It is always when the mercury 
climbs that crime statistics climb also. 
There seems to be a strange affinity be- 
tween lawlessness and calorics, and this 
despite the fact that there is nothing more 
heating than playing tag with the police. 
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“After all, the real explanation is that 
the longer the mercury grows in the tube, 
the shorter grows the human temper. A 
vast irritation settles down upon people 
who strike out blindly at a condition that 
cannot be relieved. Hot weather is bad 
enough. When there is added to the 
physical discomfort the added prod of 
some officer of the law, some suggestion 
of restraint, a hysterical impatience 
makes a sort of hot-weather defiance 
which is like the blowing off of a safety 
valve.” 

This question is admirably discussed 
in Tarde’s Penal Philosophy, in his chap- 
ter which speaks of the effect of physical 
influences on crime. The learned author 
says: “Lacassagne has shown that the 
enumeration, month by month, of crimes 
against property, and that of crimes 
against persons, is expressed by means 
of two annual curves which are almost 
the opposite of each other. The great- 
est number of ‘person-crimes’ are to be 
found in June, the smallest number of 
property crimes in June and July. 

“Must we see in the rising of the tem- 
perature the only explanation of the re- 
crudescence in summer? Ferri answers 
‘Yes.’ The proof of this is that not only 
the hottest months of the year as among 
the other months, but again the most ex- 
ceptionally hot years as among the other 
years, and the hottest provinces, that is 
to say, the southern ones, as among the 
other provinces, are distinguished by 
their relative fertility in murders, assassi- 
nations, blows, and woundings. Does 
not the coincidence of these three sorts 
of facts force this conviction upon us? 
It is quite certain that it proves that heat 
accounts to a certain extent for one part 
of the excess of crimes or offenses of 
violence shown us in months, years, and 
provinces having a high temperature. 
But only a part and perhaps a small part. 

Violent criminality depends so 
little upon climate, and even upon race, 
that the same country, without any 
change taking place in its climate or the 
race of its inhabitants, becomes milder, 
becomes enervated even in becoming civ- 
ilized, or becomes bloodthirsty again 
upon returning to barbarism. ; 

“It, therefore, seems exceedingly prob- 
able to me that the action of heat plays 
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but a small part in the predominance in 
the south of coarse and violent crimes. 
I may add, in their summer predomi- 
nance. In summer people live more in 
the open air, they travel; they come in 
contact with one another more; from this 
there arise more numerous encounters, 
passions more greatly excited, and more 
frequent opportunities for murder. 

The more populous a town is, even 
though situated in the north, the more 
numerous are the meetings between hu- 
man beings, and the more does the pro- 
portion of murders, among a given num- 
ber of inhabitants, increase. 

“The same considerations apply to 
crimes against property. What does 
their attaining their maximum in winter 
prove? That cold makes one a thief? 
Nothing of this kind, be it understood, 
has been said. It proves that want of 
the means of sustenance is felt especially 
during this season. But for what rea- 
son? Because our chief nourishment 
consists in cereals, and because, since our 
passing from the pastoral to the agricul- 
tural phase of our civilization, by reason 
of many and accumulated inventions, we 


provision ourselves for winter during the 
summer.” 
The relation between the mercury and 


morals seems to be small. The connec- 
tion is mainly an indirect one. The 
varied seasons give rise to changing ne- 
cessities, motives, and environment, 
which shape the activities of those crim- 
inally inclined. “The fault is not in our 
stars, but in ourselves.” The weather 
certainly can never attain the dignity of 
a criminal defense. 


The Twilight State 


A HARVARD professor who has not 

slept for twenty years, but has taken 
his rest in the “twilight state,” is the sub- 
ject of investigations at the Massachu- 
setts State Psychopathic Hospital. 

“The Harvard professor’s story,” 
writes F. H. Thompson in the Boston 
Transcript, “suggests the possibility of a 
future generation emancipated from the 
physical necessity of sleep; substituting 
this mysterious scientific rest for the 
common or mattress variety of rest, thus 
permitting the brain and mind to put in 
twenty-four hours of work each day. 
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“Experiment has demonstrated that 
doing without sleep is exceedingly dan- 
gerous until the secret of entering the 
“twilight state” has been learned. 

“The professor referred to has been for 
twenty years a member. of the Harvard 
faculty, and is distinguished as a lecturer 
and writer. He is famous even at Har- 
vard for his remarkably keen mind. 
About twenty years ago he discovered 
that the hard mental work he was doing 
at Cambridge was making it more and 
more difficult for him to sleep. Finally, 
his insomnia became so bad that he wor- 
ried himself sick. He found that when 
he lay down and relaxed in a certain 
way he was able to rest his body without 
sleeping. 

“Since then, he says, he has never 
slept, nor tried to sleep, for he has found 
it unnecessary. About midnight he re- 
tires to his bed and reclines in a comfort- 
able attitude. His body assumes a pos- 
ture of perfect passivity. For from four 
to six hours he lies there, every phenom- 
ena of sleep being present except loss of 
mental consciousness. Through the hours 
of darkness he hears his watch tick- 
ing beneath the pillow. If he wishes he 
is able to continue his mental processes, 
but usually he relaxes his mind as well 
as his body and permits his thoughts to 
wander at will, just as one does when re- 
clining in the twilight by a campfire. He 
is the first member of the household to 
appear below stairs in the morning. He 
is as refreshed, to all appearances, as one 
who has enjoyed eight hours of normal 
sleep. After luncheon he lies down for 
a few minutes to rest his body.” 

Here are magnificent possibilities for 
the hard-worked and over-driven profes- 
sional man, who finds each day too short 
for the performance of its duties. 

The caution against going without 
sleep until the art of entering the “twi- 
light state” has been attained, should not 
be overlooked, however. It has a sinis- 
ter sound. It reminds one of the nig- 
gardly man who attempted to train his 
horse to go without eating by gradually 
decreasing the animal’s fodder to the 
vanishing point, and who complained that 
“just when the horse had got so it could 
go without food it up and died.” 
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Land Title Registration. 


Editor CaszE AnD CoMMENT :— 

In my opinion you are doing a substantial 
service to the country in putting into the 
hands of the large body of the profession 
who are your readers such live articles on the 
subject of Title as appear in your April 
issue, the “Land Titles Number.” It is a 
delight to me, as one who throughout his 
practice has been specially drawn to work in 
this branch, to find in your timely pages 
fresh evidence of the essential vitality of 
law even in the department wherein it some- 
times seems the most conservative because the 
least often actually invoked. Both of the 
papers, “Abstracts of Title’ and “Let the 
Purchaser Take Care,” contain expressions of 
the contrasted conditions of the early years 
of the United States and of the present day. 
Such observations are of especial value to 
the profession whose daily work takes form 
from the experience of the past, and is 
properly understood only in the light of that 
experience. The difference is very marked 


between the value of such an article as that 
on “Marketable Titles,” which shows on its 
face its sincere dependence upon actual prec- 
edents, and those you publish upon the Tor- 
rens laws, the writers of which in essaying 
to discuss a new subject to my mind have 


overlooked the plain connection of these laws 
with the previous land dealings of this country. 

Land-title registration (often referred to 
in this country as the Torrens system though, 
as Mr. Batcheller suggests, in such connection 
that name needs definition) is the natural 
evolution from what has gone before. It 
provides for the first time an evidence of 
title created directly by the state. 

An evidence of title has been the object 
of constant demand, but every form hither- 
to supplied has been grossly limited as to 
its availability, in one direction or another. 
It must be borne in mind what evidences of 
title have ordinarily been depended on by 
the landowner himself. There has been no 
standard usage. The form of assurance 
accepted has been determined by the state of 
information of the purchasing owner and by 
circumstances. A “warranty deed,” or the 
covenants of the seller, or merely possession 
and neighborhood opinion, or a “guaranteed 
search” without further formalities, have been 
included in the range of evidences of owner- 
ship relied on. These no longer answer as 
knowledge spreads of their inherent insuffi- 
ciency as proof of title. 

What the state has done hitherto towards 
facilitating the use and transfer of land has 
been but to afford the means for preserving 
records of conveyances from which the owner- 
ship might or might not be proved, accord- 
ing to the instance. It has further afforded, 


in the courts, a method of obtaining an 
evidence of title, but one too cumbrous and 
costly to find popular use except where a 
matter of necessity. Except in cases so few 
as to be negligible amid the vast number of 
land sales, some other alternative than going 
to court has been employed to gain assurance 
of the condition of the title. 

Without here tracing in detail the progres- 
sive development, the most common. alter- 
native has been to get the opinion of a lawyer. 
Latterly, due to emphasis upon the risk and 
to other inadequacies of that custom, insur- 
ing titles has obtained a vogue in several 
cities. But the decree of court has always 
remained the determining standard. The 
lawyer’s opinion was acceptable but as a fore- 
cast of the opinion of the court; the insurance 
policy is conditioned upon the court’s render- 
ing a decision adverse to the insured. As 
already suggested every form of assurance 
of title ordinarily obtainable has had serious 
limitations. The lawyer’s opinion and the 
insurance policy alike are available only to 
the party who pays the fee, and are complete 
only as to what has transpired to the time 
they are furnished. The object of title regis- 
tration is to have a method of giving assur- 
ance of the validity of titles that is logically 
adequate to making such assurance absolute, 
available to everyone alike and at any time, 
and continuing. 

It would be a natural function for the state 
to supply this common and important need 
even if it were possible tc be as well met by 
private enterprise, which in the nature of the 
case it is not. It is a matter of public advan- 
tage and economy, as well upon the positive 
side in the security and convenience of regis- 
tered titles and in the furnishing of the evi- 
dence of title being for the interest of the 
landowners, and not conditioned upon the 
pecuniary advantage of the agency supplying 
it, as also upon the negative side of dispens- 
ing with repetitive examining work which has 
no more intrinsic value than adding figures. 

How much more satisfactory was the relief 
that was afforded in questions of title sub- 
mitted to the courts, say in 1890 than in 1790, 
is clearly recorded in the court reports. The 
small early. use of the courts of law was 
partly due to the narrow issues entertained. 
The doctrine of marketable title adopted from 
England in the third decade of the last cen- 
tury opened the way to the settlement of ques- 
tions, as between the parties to contracts for 
purchase and sale, that had before been barred 
from consideration. The latest step, tardily 
following the merger of legal and equitable 
issues, is the settlement of questions, legal or 
equitable, between not merely the parties who 
are interested from one view only (say equi- 
tably, as the parties to a contract for specific 
performance), but those from the other also 
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(as, in the case given, those entitled—if not 
barred by time—under the legal issues which 
have unsettled the marketability of the title). 
It is no new principle that brings all such 
parties to court under the best designation 
possible in each case. Adding to this means 
of settling such formal irregularities in an 
actually good title as may have been occasioned 
during the years of inadequately compre- 
hended drifting, a new form of expression of 
the resulting judgment, the improvement in 
title usage already in sight and in places 
achieved is that the state supplies a certificate 
of title (issued to owners in possession under 
title proved with due regard to constitutional 
safeguards, state and Federal), which is a con- 
crete evidence of title in any court, and can be 
followed by clerical registration of subsequent 
changes as they occur, under the direction of 
the court when requisite. The final point for 
adjustment is what shall be the proportionate 
division of the expense between the state and 
the individual applicants to insure the economic 
advantage of both by the use of the system. 

Abstract discussions of the Torrens system 
from the point of view that it cannot be 
molded so as to supply what is needed are 
valueless. It is enough that the state under- 
take it. Law looked at in broad enough per- 
spective is the expression of the people’s 
desire. A registered certificate is sought as 
soon as it is known to be available. 

I trust that my interest; based on the work 
of some years, has not wearied you. 
Buffalo, N. Y. Dorr VIELE. 


A Suggestion. 


Editor of CAs—E AND COMMENT :— 

Law Student Doe’s account of his exami- 
nation for admission to the bar, in the April 
number of Case AND CoMMENT, is amusing. 
In reading it this All Fool’s Day, I was, 
however, struck with the apparent neglect of 
the text-book authors to choose subjects that 
they would seem to be especially well qualified 
to treat. Think what a brilliant examination 
Doe would have passed if he had got High 
on Intoxicating Liquors, and wouldn’t he have 
been “going some” with Train on Railroads; 
even Spurr on Highways would enable him 
to “get thar” expeditiously. What a fine 
guide to eternal felicity we might have had in 
Angell on Life Insurance, and what earthly 
happiness might have been ours with Bliss on 
the Domestic Relations. Waters would have 
been an ideal subject for Washburn. And, by 
the way, if there is no treatise on the law of 
the great American out-door sport, one should 
be written forthwith. It would be success- 
ful right off Labatt. 

Rochester, N. Y. BG. 


A Bouquet. 


Editor Case AND CoMMENT: 

I very much appreciate CAsE AND Com- 
MENT just as it is published. I know of no 
publication within the scope of my reading 
which presents so little matter that can be 
objectionable to anyone. 





Readers’ Comments 
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I like the idea of special numbers, giving 
extensive attention to some particular legal 
subject. 

I would not presume to tell you how such a 
magazine should be conducted, as I have never 
specialized in that direction, but I believe I 
know a good thing in the magazine line when 
I read it. 

This is not intended as a bouquet or a brick- 
bat, but I would throw the “bat” if I thought 
you deserved it. 

J. M. Mannon, 
Secy. Mendocino Law Library. 

Ukiah, Cal. 


A Card Index. 


Editor Case AND CoMMENT: 

Your April number reminds me of a letter 
I had intended writing, following your Janu- 
ary, 1913, number. 

Your January number contains some very 
comprehensive articles on office system; and, 
because I feel I derived some benefit, I felt 
that I would like to mention, for whatever 
use it might be, a system which I use in in- 
dexing notes made upon examination of ab- 
stracts. Possibly there is someone who is 
similarly situated who might find it of some 
value. 

My custom has been to use a card index con- 
taining an alphabetical index, together with 
an index with separate cards containing each 
township and range in my county. As an ex- 
ample, there are four ranges in our county, 
from 22 to 25, both inclusive. Cards are 
indexed under the different township num- 
bers in that range, e. g., township 78-22, 78-23, 
etc., for each township number. The alpha- 
betical index is used for indexing different 
plats and additions in the city; as, for instance, 
Allen’s Addition, Stewart’s Addition, etc. 
Then, when notes are made upon the examina- 
tion of any abstract, they are numbered in 
numerical order and in turn entered upon a 
card showing the addition, the description of 
the lot and block, or section, as the case may 
be, the date, and the corresponding number of 
the notes. 

It is then possible, when an abstract is to 
be examined in Stewart’s Addition, for ex- 
ample, to turn to the card index and deter- 
mine whether or not any examination has 
been made before for the particular addi- 
tion, block, or lot, and, by the use of the 
index number, the notes on the previous ex- 
amination may be used over and over again. 
By this means, I found it possible to examine 
in a half hour or an hour an abstract which 
might have required a half day’s time, and this 
can be done solely for the reason that it is 
possible to locate the notes on previous ex- 
amination. 

I would like to heartily congratulate you 
upon the comprehensive treatment of the Tor- 
rens system in this April number. It is of 
peculiar interest in this state, because our 
system here is more or less unsatisfactory to 
purchasers and even to the abstracters and at- 
torneys, who must look after the title. 

An INTERESTED READER. 
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The law is the last result of human wisdom acting upon human experience for the benefit of 


the public.—Samuel Johnson. 


Bankruptcy — preferential mortgage — 
insurance — right to proceeds. A policy 
on property mortgaged to secure past in- 
debtedness within four months of bank- 
ruptcy, so as to constitute a voidable 
preference, secured at the instance of the 
mortgagee, running to the mortgagor, 
with standard mortgage clause attached, 
is held in Brown City Sav. Bank v. 
Windsor, — C. C. A. —, 198 Fed. 28, 
annotated in 41 L.R.A.(N.S.) 1012, to 
bear prior to default by the mortgagor 
the infirmity of the mortgage, so that, in 
case of loss, the proceeds go to the bank- 
ruptcy trustee rather than to the mort- 
gagee, although the premium was ad- 
vanced by the mortgagee, and the pro- 
ceeds of the policy were less than the 
mortgage debt. 

No other case seems to have passed 
directly upon the question who is entitled 
to the proceeds of a policy of insurance 
on property which is the subject of a 
voidable preference under the bankruptcy 
act, but the decision therein that the pol- 
icy bears the infirmity of the subject of 
the preference where the bankrupt had 
such an interest in the policy that he 
could have maintained a suit upon it is 
undoubtedly founded upon sound prin- 
ciples. 


Carrier — liability of initial carrier — 
interstate commerce act — change of desti- 
nation. The act of Congress making 
initial carriers liable for injury on con- 


necting lines is held in Parker-Bell Lum- 
ber Co. v. Great Northern R. Co. 69 
Wash. 123, 124 Pac. 389, 41 L.R.A. 
(N.S.) 1064, not to render the initial 
carrier liable for injury done after, with- 
out its notice, the point of destination has 
been changed and the property rerouted 
under a new bill of lading over the lines 
of a new combination of carriers. 

This seems to be the only reported case 
passing upon the liability of an initial 
carrier under the Carmack amendment 
(act of June 29, 1906, 34 Stat. at L. 584, 
595, chap. 3591, U. S. Comp. Stat. Supp. 
1911, p. 1288), where there was a rerout- 
ing or change of destination. 


Carriers — switching charges — foreign 


tracks. The duty of a carrier to deliver 
a car at the consignee’s place of business 
was considered in the Minnesota case of 
Banner Grain Co. v. Great Northern R. 
Co. 137 N. W. 161, annotated in 41 
L.R.A.(N.S.) 678, where it is held that 
a carrier is bound to treat all shippers 
with equality and without discrimination. 
It is also bound, unless there be custom 
or contract to the contrary, when it re- 
ceives shipments in carload lots, to make 
delivery at the consignee’s place of busi- 
ness when located on its industrial tracks, 
or to connecting carriers and switching 
roads when the consignee’s business is 
located thereon. It is not, however, 
bound, at its own charge, to make such 
delivery beyond its own or leased tracks. 
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Carrier — assigning passengers to coaches 
— liability for mistake. A railroad com- 
pany is held liable in Louisville & N. R. 
Co. v. Ritchel, 148 Ky. 701, 147 S. W. 
411, for the mistake of its conductor in 
assigning passengers to the coaches pro- 
vided for white and colored passengers 
respectively. 

But no recovery can be had for requir- 
ing a white woman to ride in a coach set 
apart for colored passengers, if the con- 
ductor acted in good faith believing, and 
in the exercise of reasonable care hav- 
ing the right to believe, that she was col- 
ored, and was not insulting to her. 

This decision, as appears by the note 
accompanying it in 41 L.R.A.(N.S.) 958, 
finds support in the few reported cases as 
to the liability of a railroad for placing 
a white passenger in colored coach. 


Charity — suitide — contract for at- 
tendant — liability. A charitable institu- 
tion conducting a hospital for benevolent 
purposes alone is held in the Nebraska 
case of Duncan v. Nebraska Sanitarium 
Benev. Asso. 137 N. W. 1120, 41 L.R.A. 
(N.S.) 973, not necessarily to incur lia- 
bility in damages for the death of an in- 
sane patient who committed suicide when 
alone in a room, though pay for the pa- 
tient’s room and care was accepted un- 
der an oral agreement to keep a nurse in 
constant attendance. 


Contribution — stockholder performing 
labor — equity. Under a statute mak- 
ing stockholders individually liable for 
labor performed for the corporation, with 
a right on the part of any stockholder 
paying the debt to contribution from the 
others, a stockholder who has performed 
labor for the corporation is held in the 
Michigan case of Shurlow v. Lewis, 136 
N. W. 484, not entitled to sue his co- 
stockholders at law for compensation, but 
must bring his suit in equity. 

The cases pertaining to the rights and 
remedies of a creditor who is also a 
stockholder of an insolvent corporation, 
as affected by his own statutory liability, 
are discussed in the note appended to the 
at decision in 41 L.R.A.(N.S.) 

81. 


Among the New Decisions 
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Copyright — purchased story — drama- 
tization — profit. The acceptance by a 
publisher of a story offered for publica- 
tion, and his payment therefor in full, is 
held in Dam v. Kirk LaShelle Co. 99 C. 
C. A. 392, 175 Fed. 902, 20 Ann. Cas. 
1173, annotated in 41 L.R.A.(N.S.) 
1002, to vest in him the rights of drama- 
tization, as against the claims of the au- 
thor. 

This case is also authority for the fol- 
lowing propositions : 

That the copyright of a number of a 
magazine with a proper notice thereof on 
the front page will cover a story pub- 
lished therein which is owned by the pub- 
lisher, and entitle him to the exclusive 
right of translation and dramatization. 

That the copyright of a story is in- 
fringed by expanding it into a play, the 
theme of each being the same, although 
the language and names of characters in 
the two are different, and incidents are 
found in the play which are not in the 
story. 

That the owner of a copyrighted story 
is entitled to the profits accruing from 
the production of an unauthorized dra- 
matization of it. 

That a court of equity cannot compel 
the owner of an infringed copyright to 
take damages, instead of profits, against 
his will. 

This seems to be the only decision ex- 
pressly holding that the purchase of a 
story by a publisher for publication, and 
payment therefor in full, carries with it 
the right of dramatization as against the 
author, and the exclusive right thereto, 
when the story is published under due 
notice of copyright. It is in harmony 
with the general principles applicable to 
the sale or transfer of personal property, 
and which are held to prevail as to liter- 
ary property. 


Criminal law — distinct charges — sen- 
tence — validity. Apparently the first 
case involving sentence upon a plea of 
guilty to an indictment charging incon- 
sistent offenses based on a single trans- 
action is People v. Carr, 255 Ill. 203, 99 
N. E. 357, 41 L.R.A.(N.S.) 1209, hold- 
ing that a plea of guilty to an indictment 
charging burglary and receiving stolen 
property will support a sentence for bur- 
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glary, if the evidence shows accused to 
have been guilty of that crime, although 
there was but a single transaction and he 
could not therefore be guilty of both 
crimes. 


Criminal law — loss of indictment — 
effect on trial. Although the court might 
replace with a copy an indictment lost 
from the files after accused was ar- 
raigned and the trial had begun, yet its 
failure to do so is held in the Maine case 
of State v. Ireland, 83 Atl. 453, not to 
prevent the receiving of the verdict or 
the pronouncing of judgment thereon, 
since the rights of accused can be pro- 
tected by the substitution of the copy 
afterwards. 

The cases involving questions arising 
from lost indictments are discussed in the 
note appended to the foregoing decision 
in 41 L.R.A.(N.S.) 1079. 


Easement — right of way — grant — 
right to subdivide. That one who, in con- 
nection with a grant of a parcel of land, 
receives a grant of an easement to him- 
self, his heirs, and assigns of a right of 
way across remaining property of the 
grantor to the highway, cannot grant 
rights in the easement to a stranger hav- 
ing no interest in the land granted, since 
it is solely appurtenant to the tract con- 
veyed, is held in the North Carolina case 
of Wood v. Woodley, 75 S. E. 719, an- 
notated in 41 L.R.A.(N.S.) 1107. 


Evidence — physical examination — 
X-ray — power of court. Section 3151, 
General Statutes of 1906, giving a trial 
court discretionary power, in a suit for 
damages for personal injury, to appoint 
a physician to make a physical examina- 
tion of an injured party, should be con- 
strued, it is held in the Florida case of 
State ex rel. Carter v. Call, 59 So. 789, 
with due regard to the rights of the par- 
ties, and its scope is not to be extended 
beyond the terms of the statute; and if an 
X-ray examination is deemed necessary, 
he may make such examination himself, 
but he is not authorized to take X-ray 
photographs of the person of the injured 
party; nor is he authorized to appoint a 
photographer to use the X-ray, or to take 
X-ray photographs, without the consent 
of the injured party. 


Case and Comment 


This seems to be the only direct au- 
thority on the question of the power of 
the court to compel an X-ray examina- 
tion, although there are decisions referred 
to in the note which accompanies the 
foregoing adjudication in 41 L.R.A. 
(N.S.) 1071, from which an inference 
may be drawn that in a proper case the 
court may compel an examination. 


Evidence — circumstantial — theory — 
cable. A great many courts have dis- 
cussed the question whether the so-called 
chain theory or the so-called rope or cable 
theory should apply where the evidence 
in a criminal prosecution is wholly cir- 
cumstantial. 

The doctrine of the Oklahoma case of 
Ex parte Jefferies, 7 Okla. Crim. Rep. 
544, 124 Pac. 924, annotated in 41 L.R.A. 
(N.S.) 749, that circumstantial evidence 
should not be considered as a chain of 
which each circumstance relied upon con- 
stitutes a separate and distinct link 
which must be proved by independent 
evidence beyond a reasonable doubt the 
same as the main issue, but that the test 
is whether there is a reasonable doubt of 
the defendant’s guilt after considering 
the evidence as a whole, so that the 
weaker points may be strengthened by 
reason of stronger ones, thereby often 
preventing a wrongful acquittal under 
the chain theory, seems to be, the logic- 
ally correct rule. 


Evidence — habit of decedent — cross- 
ing street car tracks. The admissibility of 
evidence as to the habits, custom, or rep- 
utation of one injured or killed, on the 
question of his own negligence or free- 
dom from negligence, is considered in 
Zucker v. Whitridge, 205 N. Y. 50, 98 
N. E. 209, annotated in 41 L.R.A.(N.S.) 
683, holding that when there is direct 
evidence of the conduct of one at the time 
he was killed by stepping in front of a 
street car, evidence is not admissible as 
to his usual manner of crossing street car 
tracks. 


Intoxicating liquors — regulation — va- 
lidity. With the exception of Trageser 
v. Gray, 73 Md. 250, 25 Am. St. Rep. 
587, 20 Atl. 905, 9 L.R.A. 780, the re- 
cent Ohio case of Bloomfield v. State, 99 








N. E. 309, 41 L.R.A.(N.S.) 726, seems 
to be the only one dealing with the va- 
lidity of legislation preventing aliens 
from obtaining licenses to sell liquor. It 
holds that the act of March 12, 1909 (100 
Ohio Laws, 89), to amend and supple- 
ment § 5 of an act entitled “An Act Pro- 
viding against the Evils Resulting from 
the Traffic in Intoxicating Liquors,” and 
which is designed to prevent aliens from 
engaging in the liquor traffic, is a valid 
exercise of legislative power, not repug- 
nant to the state or Federal Constitu- 
tions. 


License — fee — picture show — rea- 
sonableness. A license fee of $200 per 
annum for a permanent moving picture 
show in a village of 1,000 inhabitants is 
held in Higgins v. Lacroix, 119 Minn. 
145, 137 N. W. 417, 41 L.R.A.(N.S.) 
737, not so excessive as to clearly mani- 
fest either a purpose to tax or prohibit 
under the guise of license; such business, 
being one which is liable to degenerate, is 
likely to require considerable police sur- 
veillance, and which is of a kind wherein 
regulation and restraint may be imposed 
in the amount of the license fee itself. 


Master and servant — authority of super- 
intendent — reservation of hands. Appar- 
ently the only decision upon the question 
as to the authority of a superintendent to 
contract for the payment of an employee 
while laid off is the North Carolina case 
of Stephens v. John L. Roper Lumber 
Co. 75 S. E. 933, 41 L.R.A.(N.S.) 1141, 
holding that a superintendent of a lum- 
ber camp has no implied authority to 
contract with an employee who is being 
laid off, to pay him a monthly salary in 
consideration of his refraining from tak- 
ing other employment, and holding him- 
self in readiness to resume work upon 
notice to that effect. 


Master and servant — right to tips. 
The right of a servant to retain tips re- 
ceived by him was considered in Polites 
v. Barlin, 149 Ky. 376, 149 S. W. 828, 41 
L.R.A.(N.S.) 1217, holding that an em- 
ployee who, under a mistake as to his 
rights, turns over to his employer tips 
given him by customers for his personal 
use, may compel the employer to return 
them to him. 
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Master and servant — automobile — 
son’s negligence. A father bought an au- 
tomobile for the pleasure and comfort 
of himself and family; his minor son, 
who was a member of his family, being 
authorized to use it at any time for such 


purpose. It is held in the Oklahoma 
case of McNeal v. McKain, 126 Pac. 742, 
that the son in taking it out for the pleas- 
ure of himself and sister, with a friend, 
who was a guest of the father’s family, 
was a servant or agent of the father in 
taking his sister and the guest of the 
family driving therein, and was not per- 
forming a service independent of his 
father, but the business of his father, 
making the father liable for his negli- 
gence in driving it. 

The question of liability where an au- 
tomobile is being used by a member of 
the owner’s family is considered in the 
note accompanying the foregoing case in 
41 L.R.A.(N.S.) 775. 


Master and servant — removal of serv- 
ant from premises. That an employer 
may, after the termination of a contract 
of employment, use reasonable force to 
remove the servant from his premises, if, 
after reasonable opportunity to do so or 
while behaving in a disorderly manner, 
he refuses to leave, is held in Noonan v. 
Luther, 206 N. Y. 105, 99 N. E. 178, an- 
notated in 41 L.R.A.(N.S.) 761. 


Mines — oil and gas — location of well. 
The lessee of an oil and gas mining lease 
is held in the Oklahoma case of Gulf 
Pipe Line Co. v. Pawnee-Tulsa Petro- 
leum Co. 127 Pac. 252, 41 L.R.A.(N.S.) 
1108, not entitled to select a place and 
there drill an oil or gas well, if the par- 
ticular place selected will endanger the 
property and lives of other people who 
are lawfully using the surface, when the 
lessee can drill his well at another place 
equally convenient to him, and equally 
advantageous to him, which will not en- 
danger the property and lives of those 
lawfully upon the surface. 

While no other case has been found in- 
volving the right of a lessee of oil and 
gas privileges arbitrarily to select a loca- 
tion for a well which will be of no ad- 
vantage to him, but of great detriment to 
the owner of a portion of the surface of 
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the ground, the decision seems clearly to 
be correct, under the maxim, Sic utere 
tuo ut alienum non ledas. 


Mortgage — water and light company — 
running expenses — priority. Where the 
current income of a water and light com- 
pany which has mortgaged its property, 
franchises, after-acquired property, and 
income, is applied to betterments, it is 
held in the Indiana case of Citizens’ 
Trust Co. v. National Equipment & Sup- 
ply Co. 98 N. E. 865, that claims for ma- 
terials and labor necessary to keep the 
plant a going concern, which should have 
been satisfied out of such income, are en- 
titled to priority out of the proceeds of 
a foreclosure sale under the mortgage. 

The recent cases involving priority of 
claims against property in the hands of 
a receiver over recorded liens are col- 
lected in the note which accompanies 
this decision in 41 L.R.A.(N.S.) 695, the 
earlier decisions having been gathered in 
a note in 2 L.R.A.(N.S.) 1013. 


Municipal corporation — contract for ex- 
emption from assessment — validity. That 
a municipal corporation cannot contract 
to exempt an owner of property abutting 
on a portion of a proposed street im- 
provement, from assessment for the im- 
provement, in consideration of his donat- 
ing land necessary for the enterprise and 
bringing the street adjoining his property 
to grade at his own expense, is held in 
the Washington case of H. S. Turner In- 
vest. Co. v. Seattle, 126 Pac. 426, which 
is accompanied in 41 L.R.A.(N.S.) 781, 
by a note on the right, in the absence of 
statute, to exempt property within an im- 
provement district from special assess- 
ment, in consideration of acts done or 
other obligations assumed. 


New trial — setting aside verdict for de- 
meanor of witness. A verdict, it is held 
in Bergh v. Spivakowski, 86 Conn. 98, 
84 Atl. 329, cannot be set aside because 
the judge, from his observation of the 
demeanor of the witnesses on whose tes- 
timony it was found, concludes that they 
are not worthy of belief, unless the rec- 
ord shows that the jury could not have 
fairly and reasonably credited such testi- 
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mony, or that the verdict could not rea- 
sonably have been reached on the evi- 
dence. 

The right to set aside a verdict or 
grant a new trial because of the demean- 
or of a witness is considered in the note 
appended to the foregoing decision in 41 
L.R.A.(N.S.) 855. 


Partnership — assignment for creditors — 
tort — individual liability. Upon assign- 
ment for creditors by a partnership which 
has wrongfully converted property to its 
own use, and also by the members there- 
of, since the individual members are lia- 
ble severally for the partnership tort, the 
property owner is held entitled in Re 
Peck, 206 N. Y. 55, 99 N. E. 258, 41 
L.R.A.(N.S.) 1223, to prove his claim 
against partnership assets equally with 
the partnership creditors, and also 
against the individual assets of the part- 
ners equally with individual creditors. 

The court in this case undoubtedly es- 
tablished an important exception to the 
general rule as regards the marshaling of 
the assets of a partnership and the indi- 
viduals composing it. 

The exact question seems to have been 
raised in but one other case (Re Black- 
ford, 35 App. Div. 330, 54 N. Y. Supp. 
972), and the decision therein, which is 
in accord with the rule laid down in Re 
Peck, is set out and discussed at length 
in that case. 


Principal and agent — notice — publica- 


tion. To protect itself against subse- 
quent action on its behalf by an officer or 
agent whose powers have been termi- 
nated, as to persons with whom it had 
previously transacted business through 
him, it is held in Union Bank & T. Co. 
v. Lone Pole Lumber Co. 70 W. Va. 558, 
74 S. E. 674, that a private corporation 
must give notice of the termination of his 
powers, unless actual knowledge there- 
of has otherwise been obtained by such 
persons. Mere publication of the fact in 
a newspaper is insufficient. 

The cases dealing with the necessity 
and sufficiency, as between a principal 
and third person, of notice of termina- 
tion of agency by act of the parties, are 
gathered in the note accompanying this 
decision in 41 L.R.A.(N.S.) 663. 
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Principal and agent — salesman — im- 
plied authority — posting advertisements. 
A traveling salesman for a concern which 
sends to its customers posters for use in 
advertising the wares sold them is held 
in the Arkansas case of United States 
Bedding Co. v. Andre, 150 S. W. 413, to 
have no implied authority to contract for 
placing them on billboards. 

This decision, as appears by the note 
which accompanies it in 41 L.R.A.(N.S.) 
1019, finds support in the only other re- 
ported case on the subject. 


Voters — failure to nominate — vacancy. 
If a political party at its primary makes 
no nomination of a candidate for election 
to an office, it is held in the Nebraska 
case of State ex rel. Curyea v. Wells, 138 
N. W. 165, that a vacancy has “oc- 
curred,” within the meaning of the stat- 
ute (Cobbey’s Anno. Stat. 1911, § 5888) ; 
and the proper party committee may fill 
that vacancy. 

The cases discussing when a “vacancy” 
in a party ticket occurs within a statute 
authorizing the filling of vacancies are 
gathered in the note appended to the 
foregoing decision in 41 L.R.A.(N.S.) 
1088. 


Will — setting aside portion of will. 
If a portion of a will may ever be set 
aside for want of testamentary capacity, 
while the rest is upheld, it is held in 
Holmes v. Campbell College, 87 Kan. 
597, 125 Pac. 25, that it can only be 
where the testator, being able to transact 
business generally, and capable of dispos- 
ing of his property in other respects, is 
unable, by reason of some specific delu- 
sion or mental defect, to comprehend the 
effect of the provision in question. 

The cases on whether part of a will 
may be set aside for lack of testamentary 
capacity or undue influence, and the re- 
mainder upheld, are gathered in the note 
appended to the foregoing decision in 41 
L.R.A.(N.S.) 1126. 


Will — unidentified bequest — election 
— validity. A bequest by one owning 
several leaseholds of unequal value, of 
one house to each of three sons, without 
identifying the property which each shall 
take, is held in Re Turner, 206 N. Y. 93, 
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99 N. E. 187, annotated in 41 L.R.A. 
(N.S.) 1049, not void for uncertainty, 
but the devisees are to elect which they 
will take in the order in which they are 
named in the will. 


Will — indorsement on note — sufh- 
ciency. A properly attested indorsement 
on a note transferring it to another per- 
son named, with a provision that he could 
not sell, transfer, or collect it during the 
lifetime of the assignor, who might col- 
lect it if he lived until it was due, but if 
not collected during the lifetime of the 
transferrer, the transferee was to have 
it, is held in Morrison v. Bartlett, 148 
Ky. 833, 147 S. W. 761, to be admissible 
to probate as a will. 

The cases defining when an instrument 
executed with the formalities of a will, 
but not couched in the formal testamen- 
tary phraseology, may be admitted to 
probate or otherwise given effect as a 
will, are gathered in the note appended 
to the foregoing decision in 41 L.R.A. 
(N.S.) 39. 


Witness — handwriting expert — com- 
parison. A witness who has seen a lost 
instrument alleged to have been written 
and signed by a certain person is held en- 
titled in Cochran v. Stein, 118 Minn. 323, 
136 N. W. 1037, annotated with recent 
cases in 41 L.R.A.(N.S.) 391, if other- 
wise competent to testify, from a com- 
parison of admittedly genuine specimens 
of such person’s handwriting introduced 
in evidence for the purpose of compari- 
son, that the lost instrument was writ- 
ten and signed by such person, though 
the witness has never seen any specimens 
of such person’s handwriting, either ad- 
mittedly genuine or otherwise, other than 
that in which the lost instrument was 
written and signed and the exhibits sub- 
mitted to him for comparison. 

This decision is in accord with the 
weight of opinion as disclosed by the ear- 
lier decisions presented in 62 L.R.A. 873. 


Witness — rape — impeachment — 
other similar charges. The Michigan case 
of People v. Wilson, 137 N. W. 92, an- 
notated in 41 L.R.A.(N.S.) 216, lays 
down the rule that in a statutory action 
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for rape, evidence is admissible to the 
effect that the prosecutrix has previously 
made similar accusations against other 
men, and subsequently acknowledged 


Recent English and 


Death — Lord Campbell’s act — ab- 
sence of existing pecuniary benefit as affect- 
ing right to damages. A decision of the 
House of Lords, which will be of interest 
in states having statutes giving a right of 
action for wrongful death modeled on 
Lord Campbell’s act, holds that it is not 
a condition precedent to the maintenance 
of an action by a parent for the wrong- 
ful killing of a child, that the child should 
have been actually earning money or 
money’s worth, or contributing to the 
support of the plaintiff at or before the 
date of the death, provided that the plain- 
tiff had a reasonable expectation of pe- 
cuniary benefit from the continuance of 
the life. Taff Vale R. Co. v. Jenkins 
[1913] A. C. 1. 


Insurance — warranty against proximity 
of railway to property insured — breach. 
A railway partly constructed and hauling 
freight, though not authorized to run 
passenger cars and do general business, 
is a “railway” within the meaning of a 
warranty in a policy insuring a quantity 
of lumber, “that no railway passes 
through the lot on which said lumber is 
piled, or within 200 feet.” Guimond v. 
a F. Ins. Co. 47 Can. S. C. 


Landlord and tenant — lease — cove- 
nant not to let “any of the adjoining shops” 
for certain purposes. That a covenant in 
a lease of a shop, which was one of five 
in a block of property owned by the 
lessor, not to let “any of the adjoining 
shops belonging to me on the Limes es- 
tate” for certain specified purposes, is 
not confined to the two shops physically 
in contact with the demised shop, but em- 
braces all of the shops owned by the 
lessor, was held by a divided court in 
Cave v. Horsell [1912] 3 K. B. 533, 107 
L. T. N. S. 186. The prevailing construc- 
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such accusations to be false, when such 
evidence is offered not to prove other 
acts of unchastity on her part, but in or- 
der to impeach her. 
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tion was given in view of the presumable 
scope and object of the covenant for the 
benefit of the lessee, and of the context, 
notably the word “any.” Vaughan Wil- 
liams, L. J., dissented upon the ground 
that the inadequacy of the protection 
given the lessee is not a sufficient ground 
for refusing to give the word “adjoin- 
ing” its ordinary meaning. 


Sales — breach of warranty — assess- 
ment of damages — delay in resale. The 
purchaser of a quantity of fruit, discov- 
ering it not to be of the grades and qual- 
ity contracted for, elected to retain it and 
recover the loss sustained by action on 
the warranty. It appeared that he could 
have realized a higher price at the time 
of the discovery of the fraudulent pack- 
ing than when the fruit was actually re- 
sold, the delay in putting it upon the 
market being due to the necessity of re- 
packing and regrading it. Held, that 
such delay was properly taken into con- 
sideration in assessing damages. Gra- 
ham v. Bigelow, 46 N. S. 116. 


Set-off — right to set off damages for 
breach of contract in action for goods fur- 
nished by receivers. Where receivers of 
a company, appointed in a debenture 
holder’s action, supplied goods- under a 
contract made by the company, but sub- 
sequently declared the same to be can- 
celed, damages for the breach of contract 
may be set off against the price of the 
goods furnished by the receivers. Par- 
sons v. Sovereign Bank [1913] A. C. 160. 
The ground assigned for this decision is 
that the company, though controlled by 
the receiver, was not in liquidation and 
its persona remained legally intact, so 
that the goods supplied were supplied un- 
der the old contracts with the company, 
and not under new contracts with the re- 
ceivers. 
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Can such things be, 
And overcome us like a summer's cloud, 
Without our special wonder ?—Shakspere 


Psychological Effects in Trials 


The man who has won a reputation 
as a criminal lawyer, states the Omaha 
Bee, knows the psychological effect of 
the critical moment, and prepares for it 
with as much care as a general marshal- 
ing his forces for battle. Then he has 


to try it out on the jury, hit or miss. He 
knows that if he falls flat it will place in 
jeopardy the liberty or the life of his cli- 
ent, but he must take the risk. The law 
books contain no guide for playing the 


“critical moment.” All is left to the dis- 
cretion of the lawyer. 


Convicted Himself. 


There was a man on trial for murder 
in a second district court in Missouri. 
He had armed himself with a double- 
barreled shotgun, walked some distance 
to a neighbor’s field, and emptied both 
charges in his enemy’s body. The slayer 
surrendered himself, and at the trial 
pleaded the unwritten law and that he 
had acted in the heat of passion. As his 
daughter was involved in the case the 
defendant took the stand, told of the be- 
trayal and how angry it made him; said 
he seized his old shotgun, and, hurrying 
to the field where his victim was at 
work, shot him. The man fell to the 
ground, raised himself up on his arm, and 
the defendant shot again. 

On cross-examination the state’s attor- 
ney let him repeat his story in detail, 
and then quietly asked: 

“Mr. , why did you fire the second 
shot ?” 

The defendant nervously passed his 


hands over each other, coughed, and 
made this helpless reply: “Mr. B ya 
don’t know.” 

He was convicted on that answer. The 
state’s attorney had worked until long 
after midnight figuring out a way by 
which such an answer would come as a 
natural sequence of his line of question- 
ing, and when he got what he wanted 
he immediately excused the defendant 
from the stand. 


Working the Jury. 


Somewhat more elaborate was the 
“critical moment” arranged by J. H. 
Whitecotton, an attorney, who was in 
charge of the defense of a man who was 
indicted for the killing of a prominent 
and highly respected citizen of Shelby 
county. In the course of the trial the de- 
fendant’s mother-in-law was brought into 
the court room on a cot. She was white 
as snow, and the features bore that un- 
mistakable writing that means death. Mr. 
Whitecotton hovered about her, gently 
placing the cot where the jury and sten- 
ographers might hear the feeble words 
of the invalid. It was a sad scene and 
affected all as if they were in the pres- 
ence of death, as in the truth they were. 
But the dying woman felt that all the 
trouble used in taking her from her com- 
fortable home in Shelby county to the 
trial indicated the gravity of her son-in- 
law’s situation, and she gave her testi- 
mony under the inspiration of stern duty. 
Some said that what she told was not 
very material, but perhaps they did not 
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understand the matter as well as Mr. 
Whitecotton did. In his closing argu- 
ment for the defense Mr. Whitecotton 
spoke as follows: 

“Ah, gentlemen, I may be wrong in my 
figures and my deductions from this evi- 
dence. I may have made mistakes, for 
which I trust you will pardon me. But 
there is one person who testified here 
and who must be believed if anything on 
earth is true. You saw her as she was 
carried in here in the arms of her hus- 
band. To-day, gentlemen, she lies upon 
her deathbed. The angels of heaven flut- 
tering across the great vaults above are 
preparing to receive her. Her mother— 
long since gone—with yours and mine, 
is there with arms outstretched for poor 
Mrs. Swift. You wondered how she was 
able to reach the court room from her 
home, far off in the country. Why didn’t 
she die? What great unseen power 
fanned the ebbing tide of life in her 
bosom until this session came on? Ah! 
I will tell you what kept the dying spark 
alive. It was because the Great Father 
of the universe, who always stands by 
poor, unfortunate humanity, decreed 
otherwise and issued the fiat that she 
should live to save her boy—to save her 
boy! Thanks be to the merciful God of 
heaven for it! Take her now from her 
misery; take her away to her heavenly 
home, for she has said before a jury of 
her countrymen: ‘My boy was assaulted 
there, and what he did was in the law- 
ful defense of his life!” 

The speech wrought a greater effect 
than did the appearance of the dying 
woman on the day before. The court 
room was crowded, many women being 
present, and they wept so bitterly that 
the atmosphere of grief was communi- 
cated to the jury, and eight held out so 
stubbornly for the defendant that a mis- 
trial occurred. It was a surprising cir- 
cumstance considering the nature of the 
case, and was almost entirely due to the 
portions of the trial given. Not long 
afterward the case was retried, and the 
jury’s finding was so mild as to practi- 
cally amount to an acquittal. 


A Remarkable Battte. 


A man named Niblick stabbed to death 
one Townsman during a celebration in 
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Coatsville, a small town on the Iowa- 
Missouri line. Townsman was a well- 
known farmer, and had many influential 
friends in the section indicated. The 
feeling was intensely strong against Nib- 
lick, who was arrested and hurried to 
jail at Lancaster. In order to strengthen 
the prosecution, Townsman’s friends em- 
ployed one of the best-known and most 
successful criminal lawyers in northern 
Missouri to assist the county attorney. 
Niblick was indicted for murder in the 
first degree. He was a poor man, but 
somehow he found means to employ a 
couple of young lawyers to defend him. 
There lived in Bloomfield, Iowa, a law- 
yer, Colonel H. H. Trimble, who, on 
learning of the case, came down into 
Missouri and volunteered his services to 
aid in the defense. The young attorneys 
welcomed him gratefully, as a murder 
trial of this character was something un- 
usual for them. The older attorney sat 
at the table with the young fellows, now 
and then modestly tendering them a sug- 
gestion, but letting them conduct the ex- 
amination. When an intricate law point 
came up, however, Mr. Trimble, by rea- 
son of his superior experience, took 
charge of the argument. At the close of 
evidence the prevailing impression was 
that Niblick would be convicted, al- 
though he had stoutly maintained that 
he had acted in self-defense. There was 
some fine speech making on that case. 
The graybeards of southern Iowa and 
northern Missouri still talk about this 
remarkable court battle of thirty years 
ago. 


Influence of a Speech. 


Colonel Trimble was a fine looking 
man, with the voice of a great actor. 
Besides he was a profound student of 


human nature. He closed the argument 
for the defense, and in the course of his 
talk drew a graphic picture of the battle 
of Pea Ridge, which occurred near Ben- 
tonville, Arkansas, in 1862. He told of 
the charge, the fierce fire of the enemy, 
the repulse, the reforming of the lines, 
the second charge, the hand-to-hand 
fight, and the earthworks. 

“The captain, with powder-blackened 
face, with hair and whiskers all awry, 
saber flashing, treads down the path for 
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his men to follow. Over the corpse- 
strewn field they swept on to meet the 
red, withering blast of guns uncountable, 
and all worked with deadly skill. The 
line wavers. A few turn and look af- 
frightedly back. 

“Steady boys, and forward!’ 

“The color of the enemy’s fierce eyes— 
eyes of men who have tasted human 
blood and like it—can almost be distin- 
guished as the smoke lifts and gives, for 
the instant, the charging squadrons a 
better view. Then bayonets are poised 
for the death grapple. At the very mo- 
ment of victory— 

“*Go on boys! Don’t mind me.’ 

“The captain, hard hit, is down and 
out, but the soldiers, with clubbed mus- 
kets, rush on and beat down the southern 
battle line! 

“Gentlemen! I get that from no his- 
tory of the war! I saw it! What I tell 
you comes not by word of mouth or from 
the reading of books. That gallant offi- 
cer, stricken down in his hour of tri- 
umph, was Captain Niblick of my regi- 
ment, the prisoner at the bar, the man 
you are asked to send to the gallows!” 

The special attorney employed to as- 
sist the state tried to counteract the in- 
fluence of that speech, but he couldn’t 
convince the jury that the defendant was 
the sort of a man-who would commit a 
murder, and the gallant captain left the 
court room in triumph. 


Policeman’s Hypnotic Eye. 


The wild beasts cower 
When they feel the power 
f my hypnotic eye, 
And strong men quail 
Whom I take to jail. 
I cow them with my eye. 
—From “Hymns of a Hypnotist.” 


The Seven Books of Moses have been 
the daily reading matter of Patrolman 
William Wild for the past two years, 
states the Cleveland Plain Dealer. From 
them he has learned the art of hypnotism. 
The Seven Books of Moses are full of 
mystic stuff, Wild says. 

So proficient has Wild become in hyp- 
notism that animals cringe before him 
when he turns his magnetic eye upon 
them. Not only animals, but men, suc- 
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cumb to the strange power of the pa- 
trolman. Some of the men with whom 
he does duty in the eighth precinct have 
felt the strength of his power, and now 
when they are in the patrolman’s room 
during the lunch hour, or after their 
work is over, they avoid meeting his eyes. 

Patrolmen Peterson and Wurm tes- 
tify that they have seen Wild put some 
of his fellow patrolmen through all kinds 
of strange and unusual stunts. But it is 
upon dogs that Wild’s power is more fre- 
quently exercised. And it is in the line 
of duty. 

The officers at the eighth precinct, 
without knowing exactly why, have long 
realized that Wild was the best man in 
the precinct to cope with vicious dogs. 
Whenever a complaint comes into the 
station house that there is a dangerous 
dog at large in a yard or in a cellar, 
Wild is the man chosen. 

When he enters the yard where a bit- 
ing dog is kept, the dog lunges at him, 
growling fiercely. But his lunge stops 
half way when the policeman fixes him 
with his eye. The growl dwindles away 
into a whine, and the dog stands for a 
moment, spellbound by the power of 
Wild’s eye. Then, with a wild howl of 
fear, the dog will turn tail and run as 
fast as he can away from the strange 
power. And the dog never comes back, 
the policemen say. Not one of the dogs 
that Wild has given the hypnotic treat- 
ment has ever been seen again in his 
old haunts. 

There was a runaway in the eighth 
precinct a week ago, and it was stopped 
by Patrolman Wenger at the risk of his 
life. His fellow patrolmen say that if 
Wild had been there no exertion would 
have been necessary. He would merely 
have glared at the horse and the animal 
would have subsided instantly into a state 
of innocuous desuetude. 

Patrolman Wild is modest about his 
achievements, although he admits that 
he has the power. He attributes it all 
to the Seven Books of Moses, which he 
says, are full of mystic stuff. He will 
not tell where he got them. 


Voice Restored by Hypnotism. 
having been deprived of the power of 
speech for more than four years, David 


After 
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Newell Shuter, a widely known lawyer, 
is reported to have had his voice restored 
by means of hypnotism. 

Shuter lost his voice while speaking 
for the initiative and referendum league 
at Portland, Oregon, nearly five years 
ago, and he had consulted physicians in 
San Francisco, Los Angeles, and Yuma, 
Arizona, and in other western cities, all 
being unanimous in the statement that 
the power of speech was gone forever. 

Dr. Alfred J. Fox, a hypnotist, who is 
credited with the cure, decided that Shu- 
ter lost his voice through nervous shock, 
probably the result of nightmare. An ex- 
amination had shown that there was no 
organic disorder and that it was merely 
a case of paralysis due to shock. 

He decided, therefore, that the case 
was one for hypnotic rather than medi- 
cal treatment, and set to work according- 
ly. After the first treatment, Shuter 
showed signs of being able to articulate. 
He improved rapidly from that time, and 
to-day his voice shows the same power it 
possessed before he was afflicted, except 
that the vocal cords have been somewhat 
weakened by disuse. 


Unaimed Bullets. The curious and 
mysterious accuracy of deadly missiles 
when a human being gets within their 
range has often been noted. The Detroit 
Free Press comments on this fact as fol- 
lows: Unless you have considerable ex- 
perience with firearms you may dis- 
charge a small caliber rifle a hundred 
times at a target and never put a mark 
on it. You may fire one of the trifling 
little 22s directly into a fleeting rabbit’s 
carcass and he’ll run away with the bul- 
let and waggle his ears at you derisively. 
But let a living man. come anywhere near 
you when you’re playing with the other- 
wise harmless gun, and you'll not only 
hit him every time, but you'll inevitably 
find a vital spot and lay him low the very 
first shot. 


Case and Comment 


If some wise student of trajectories 
and ballistics and other mysteries of gun- 
nery could puzzle out the principle that 
underlies this phenomenon, he would add 
something to the world’s stock of knowl- 
edge that would preserve his name for 
the admiration of generations to come. 


Psychologically Woven Rug. Psycho- 
logically woven rugs may be the product 
of a new industry if a sample rug now 
in the office of A. W. Harris, president 
of the Northwestern University, proves 
a success. In refitting his office in the 
university building, he gave orders that 
decorations and furnishings be arranged 
for their psychological effect. Professors 
of the department of psychology suggest- 
ed a color scheme. 

President Harris said: “We'll pre- 
scribe a rug that, viewed from one di- 
rection, will make the visitor sad and 
hurry to get out of the room, while from 
the opposite side the caller will laugh, 
grow merry, and prolong his stay and 
make an endowment. Colors expected to 
have the ‘merry effect’ are pink, light 
blue, and orange.” 


Birds Hold Courts. Ravens, starlings, 
and crows are believed to hold courts of 
justice to mete out punishment to offend- 
ers. Sometimes they assemble in great 
numbers, as if they would give great dig- 
nity to the occasion. The trial sometimes 
apparently endures for many days. 
Some birds sit at the conclave with low- 
ered heads, some merely cock their heads 
on the branches and look grave, while 
others are most garrulous and fill the air 
with their complaints. 

Naturalists studying these strange pro- 
ceedings have seen an apparently select- 
ed number of birds fall upon one or 
more of their number—at the close of 
the “trial”—and put them to death, after 
which they dispersed in orderly fashion 
and went back quietly to their nests. 








A Books al i tent Articles 


“Regulation, Valuation, and Depreciation of Pub- 
lic Utilities.” By Samuel S. Wyer, M.E. (The 
Sears & Simpson Co., Columbus, Ohio), $5.00 
net. Postpaid. 

This book, as the author states, is not a 
partisan appeal for the rights either of the 
Public or the Public Utilities. Rather it is an 
unbiased discussion and concise compilation of 
the pertinent economic, engineering, and legal 
facts relating to both. The writer's aim is to 
establish a code for both, rather than an er 
parte argument for either interest. 

The treatise is limited to the discussion of 
basic principles, and includes all cooling, drain- 
age, electricity, gas, heating, storage, telegraph, 
telephone, terminal, transportation, water sup- 
ply, and wireless agencies serving the public, 
whether such service is urban, suburban, inter- 
urban, rural, intrastate, or interstate. 

The author’s argument is fortified with 
numerous digested opinions of experts and ju- 
dicial decisions, many of the latter being from 
the United States Supreme Court. The book 
is therefore the summation of the amassed 
thought and experience of many minds cover- 
ing a period of many years. 

The fact that many services performed in the 
past by individuals are now being rendered 


collectively for the community by a utility— 
a tendency which will increase in the future— 
makes this work of especial value and impor- 
tance. 

“The Land Title Registration Act of the State of 
New York.” Indexed with Introduction by 
Dorr Viele and Joseph C. Baecher. (Otto 
Ulbrich Co., Buffalo, N. Y.) .50. 

This booklet gives in convenient form the 
land title registration statute of New York, 
and a statement of the aim and method of the 
Torrens system as therein adopted and avail- 
able to landowners in New York state. 

The introductory statement describes the 
purpose of registration, the operation of the 
system, and its connection with the recorded 
deed system. 

A copious index facilitating reference to the 
various provisions of the statute is appended 
thereto. 


Courtright’s “Colorado Statutes.” 1 vol. 
Buckram, $8.50. 

Jones & Addington's “Annotated Illinois Statutes.” 
Volume 1. $7.50. 

Wiltsie on “Mortgage Foreclosure.” 
Henry C. Spurr and Hiram M. 
vols. Law Buckram, $15. 
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Recent Articles of Interest to Lawyers 


Abstracts. 

“Abstracts of Title.” 
743. 
Air. 

‘A Law against Aerial Spying.”—The Out- 

look, March: 8, 1913, p. 517. 
Animals. 

“Attacks by 
Times, 53. 
Assumpsit. 

“Debt, Assumpsit, and Consideration. 
(Analogy derived from Action of Debt as 
Means used to extend Action of Assumpsit).” 
—1l1 Michigan Law Review, 347. 


—19 Case and Comment, 


Animals.”—34 Australian Law 


Attorneys. 
“Legal Efficiency.’ 


55. 


"—4 Bench and Bar N. S. 
“Building up a Law Practice.’ 

Law Times, 238. 
“Solicitors in 

News, 256. 


‘—33 Canadian 


England.”—45 Chicago Legal 


Banks. 


“Investigation of the Farmers’ Bank. Re- 
port of Its Organization, Conduct, and Fail- 
ure.”—33 Canadian Law Times, 161. 

“The Law of Banking.”"—30 Banking Law 
Journal, 227. 
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“Modern Banking and Trust Company Meth- 
ods.”—30 Banking Law Journal, 221. 

Bills and Notes. 

“The Negotiable Instruments 
Banking Law Journal, 187. 

“Some Necessary Amendments of the Ne- 
gotiable Instruments Law.”—26 Harvard Law 
Review, 493. 

rriers. 

“Physical Valuation of Railroads.”—13 The 
Brief, 42. 

Civil Law. 

“The Debt of the Common Law to the Civil 
Law.”—6 Maine Law Review, 227. 

Commerce. 

“Morals and Interstate Commerce.”—The 
Outlook, March 15, 1913, p. 570. 

“The Exercise of Federal Authority over 
Interstate Commerce as a Police Power.”—l 
Georgetown Law Journal, 129. 

Conflict of Laws. 

“Divorce.’—1 Southern Bench and Bar Re- 
view, 146. 

Constitutional Law. 

“The Constitution and the Courts.”—26 Har- 
vard Law Review, 507 

“Insular Possessions—Review of United 
States Supreme Court Decisions Thereon.”— 
46 National Corporation Reporter, 242. 

“The Constitutional Right of Secession.”— 
76 Central Law Journal, 165. 

“The Need for a Constitutional Convention 
in Illinois.”—7 Illinois Law Review, 496. 
Contracts. 

“Consideration and Motive as Essentials to 
a Binding Agreement.”—47 American Law Re- 
view, 220. 

“The Original Drafts of the Statute of 
Frauds (29 Car. II. c. 3) and Their Authors.” 
a University of Pennsylvania Law Review, 


Law.”—30 


Corporations. 
“Interlocking Directorates, the Problem, and 
Its Solution.”"—26 Harvard Law Review, 467. 
“Pooling Agreements among Stockholders.” 
76 Central Law Journal, 245. 
Courts. 
“The Need of Social Statistics as an Aid 
to the Courts."—47 American Law Review, 


“Legislative and Judicial Attacks on the 
Supreme Court of the United States—A His- 
tory of the Twenty-fifth Section of the Ju- 
diciary Act."—47 American Law Review, 161. 
Criminal Law. 

“Proposed Reforms in Criminal Law and 
Procedure.”—76 Central Law Journal, 203. 

“Corporal Punishment. (Continued).”—77 
Justice of the Peace, 99, 122. 

“Felo de Se.”—47 American Law Review, 


“The Recidivist.”"—3 Journal of Criminal 
Law and Criminology, 866. 

“Criminal Procedure in Scotland (Conclud- 
ed).”—3 Journal of Criminal Law and Crimi- 
nology, 834. 

Drains and Sewers. 

“The Liability of Authorities for Defective 
or Insufficient Sewers.”—77 Justice of the 
Peace, 110. 


Case and Comment 


Elections. 


“Alteration of Dates in Connection with 
Local Elections.”—77 Justice of the Peace, 97. 


juity. 

“The New Equity Rules.,.—47 American 
Law Review, \ 

“The New Federal Equity Rules.”—76 Cen- 
tral Law Journal, 212. 

“Jurisdiction of the Federal Equity Courts 
as Affected by State Statutes.".—47 American 
Law Review, 190 
Evidence. 
ee Evidence.”—25 Green Bag, 


Federal Government. 

“The Ownership of Property in the United 
States by the Federal Government—Whether 
as Proprietor or Sovereign.”—19 Case and 
Comment, 731. 

Foreign Countries. 

“Skirting the Balkan Peninsula.”—Ceritury 
Magazine, April 1913, p. 884. 

“In the Land of Sinai.”—Century Magazine, 
April 1913, p. 919. 

“Down the West Coast of Lima.”—Scrib- 
ner’s Magazine, April 1913, p. 421. 

“Germany and the Germans from an Amer- 
ican Point of View.”—Scribner’s Magazine, 
April 1913, p. 468. 

Government. 

“Government by Spies.”—The Fra, April 
1913, p. 24. 

Impeachment. 

“That Impeachment Trial.”—The Fra, April 
1913, p. 16. 

Initiative, Referendum, and Recall. 

“A Teutonic Institution Revived.”—22 Yale 
Law Journal, 398. 

“The Recall of Judicial Decisions.”—18 Vir- 
ginia Law Register, 881. 

“Recall of Decisions.” —16 Law Notes, 228. 
Innkeepers. 

“Innkeepers and Guests.”—77 Justice of the 
Peace, 109 
Insurance. 

“‘Inducements’ to Life Insurance Con- 
tracts—How Far are the Companies Bound by 
Them ?”—76 Central Law Journal, 186. 
International , 

“The Monroe Doctrine: A Poll of the For- 
- Press.”—The Outlook, March 8, 1913, p. 
Intoxicating Liquors. 

“The International Committee for the Scien- 
tific Study of the Alcohol Question.”—2 Na- 
tional Municipal Review, 275. 

Judges. 

“Preserving the Integrity of the Judge.”— 
4 Bench and Bar N. S. 43. 

“Denver Bar and Nonpartisan Judges.”—13 
The Brief, 32. 

Jurisprudence. 

“Legal Development in England after the 
Restoration.”—61 University of Pennsylvania 
Law Review, 353. 

“Stonore Said (Law is reason).”—61 Uni- 
versity of Pennsylvania Law Review, 381. 

“Neo-Hegelianism in Jurisprudence: As Ex- 
emplified by Dr. Berolzheimer.”—25 Green 
Bag, 112 








Labor Organization. 
“Trade Unionism.”—49 Canada Law Journal, 


179. 
Landlord and Tenant. 

“Implied Conditions on the Letting of 
Houses.”—77 Justice of the Peace, 121. 

Life Tenants. 

See also Real Property. 

“Power of Life Tenant to Dispose of the 
Fee.”—7 Illinois Law Review, 504. 

Marriage. 

“Modernization of Marriage and Divorce.” 
33 Canadian Law Times, 261. 

Martial Law. 

“Martial Law.”—7 Illinois Law Review, 479. 

aster and Servant. 

“Workingwomen and Wages.”—The Out- 
look, March 29, 1913, p. 705. 

“The Law of Procedure under the Illinois 
Workmen’s Compensation Act.”—7 Illinois 
Law Review, 474. 

Medical Jurisprudence. 

“A Note on the History of Forensic Medi- 
cine in the Middle Ages.”—3 Journal of Crimi- 
nal Law and Criminology, 855. 

Municipal Corporations. 

“The March of Democracy in Municipali- 
ties."—2 National Municipal Review, 194. 

“A Thirteenth Century Short Charter.”—2 
National Municipal Review, 265. 

“Efficiency in City Purchasing.”—2 Nation- 
al Municipal Review, 239. 

“Centralization in City Purchasing.”—2 Na- 
tional Municipal Review, 251. 

“The Municipal Health Problem.”—2 Na- 
tional Municipal Review, k 

“Constructive Housing Reform.”—2 Nation- 
al Municipal -Review, 210. oa 

“The Public Library in Commission Gov- 
a Cities."—2 National Municipal Review, 
255. 
“Municipal Pensions."—2 National Munic- 
ipal Review, 260. ~ 

“Municipal Ownership of Public Utilities.” 
—22 Yale Law Journal, 355. 

“Power of Common Council to Divert Sink- 
ing Fund.”—76 Central Law Journal, 229. 

“New York City Finances.”—2 National 
Municipal Review, 221. 

“The Recent English Borough Elections.”— 
2 National Municipal Review, 271. 

Negligence. 

“Liability without Fault."—16 Law Notes, 

224 


New York. 

“The Capture of New York.”—Century 
Magazine, April 1913, p. 927. 

uisances. 

“Smoke Nuisances."—77 Justice of the 
Peace, 133. 


Panama Canal. 

“The Panama Canal: Shall It be American 
or Anglo-American ?”—The Outlook, March 8, 
1913, p. 537. ; 

“Panama Canal Tolls: Britain Renews Arbi- 
tration Demand; Speech of Hon. Elihu Root.” 
—33 Canadian Law Times, 212, 215. 

“Impartial View of Panama Canal Act.”— 
13 The Brief, 3. 
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Parcels Post. 
“A Million a- Day: The Progress and 
Prospects of the Parcel Post.”—The Outlook, 
March 15, 1913, p. 580. 
Patents. 
“The New Equity Rules as They Affect Pat- 
ent Infringement Suits.”—7 Illinois Law Re- 


view, 465. 
a Oldfield Bill.”——-22 Yale Law Journal 


Police. 

“The Scientific Police.”—3 Journal of Crimi- 
nal Law and Criminology, 876 

“The School of Scientific Police in Rome.” 
ons Journal of Criminal Law and Criminology. 


Practice and Procedure. 

“Seeking to Induce Congress to Permit the 
Supreme Court to Regulate Procedure at Law 
in Federal Courts.”—76 Central Law Journal, 


- “Uniform Judicial Procedure will Follow 
Simplification of Federal Procedure.”—76 
Central Law Journal, 207. 

“Uniform Procedure at Law in Federal 
Courts.”—76 Central Law Journal, 214. 

“Reforming Procedure by Rules of Court.” 
—76 Central Law Journal, 211. 

Principal and Agent. 

“Sole Agency—Violation of Contract for 
Exclusive Territory—Meaning of ‘Publica- 
tion.’ ”—49 Canada Law Journal, 161. 

“Principal’s Liability for Agent’s Fraud.”— 
49 Canada Law Journal, 182. 

Real Property. 

See also Abstracts. 

“The Torrens Laws—Their Practical Opera- 
tion.”—19 Case and Comment, 721. 

“Impracticability of the Torrens Laws.”— 
19 Case and Comment, 736. 

“The Conclusiveness of Torrens Certificates 
of Title.”"—19 Case and Comment, 727. 

“Torrens Land Title Registration in the 
o— of New York.”—19 Case and Comment, 


“Destruction of Contingent Remainders— 
Merger of Life Estate.”—19 Case and Com- 
ment, 764. 

Reconstruction. 

“The Southern View of Reconstruction— 
The Aftermath of Reconstruction.”—Century 
a April 1913, p. 844. 

ale. 

“The Sale of Inflammable Textile Fabrics.” 
—77 Justice of the Peace, 135. 

Taxes. | 

“Taxes and Prosperity.”—33 Canadian Law 
Times, 252. 

“The Valuation of Real Estate for Taxa- 
tion.’—2 National Municipal Review, 230. 

“Taxation of Land Values.”—33 Canadian 
Law Times, 247. 

“Taxing Enterprise.”"—The Outlook, April 
5, 1913, p. 771. 

Torrens Law. 

See Real Property. 
Trademark. 

“The Ingenuity of the Infringer and the 
Courts.”—11 Michigan Law Review, 358. 


A Record of Bench and - 


Hon. James C. McReynolds 


Attorney-General of .the United States 


Two chief points were urged in favor 
of Mr. McReynold’s appointment as 


he took his law degree at the University 
of Virginia, after which he settled in 


together making him the most avail- 


Nashville. His appointment to a 
able man for the Attorney Gen- 


professorship at Vanderbilt Uni- 


eralship. One was that he had 
never been conspicuous as a 
corporation lawyer, although 
he was not without some 
corporation practice. Near- 

ly all of his active life, 
however, had been either 

in the government serv- 

ice or as an instructor 

in a law school. The 
other point was that he 

had a record of achieve- 

ment in prosecutions 
under the Sherman law, 

and it was declared that 

he was the man who had 
really made it effective. 
Mr. McReynolds is under 
fifty-two, and something 
over 6 feet high, with a 
calm and dispassionate man- 
ner suggestive of capacity for 
work without any nervous 
strain whatever. 
he is the only bachelor in 
President Wilson’s Cabinet. 
Although regarded as a Ten- 
nesseean, he was born in Elk- 


Incidentally, 


HON. JAMES C, 


MC REYNOLDS 


versity came in 1900, three 
years before he went into 
the Department of Justice. 
In 1907 he resigned as 


Gen- 


Assistant Attorney 
eral and engaged in pri- 


vate practice in New 
York city, but in a short 

time he was again en- 
gaged as a special assist- 

ant to prosecute the 
anthracite coal cases. 

The first question of 
importance that will 
come before the new At- 
torney General is the 
pending dissolution of the 
Union Pacific - Southern 
merger. When a young 
man Mr. McReynolds was 
secretary to Justice Jackson 
of the United States Supreme 
Court, and he was a close per- 


-sonal friend of the late Justice 


Harlan. Another intimate 
friend of his is Judge Jacob 
McGavock Dickinson, who was 
Secretary of War under Presi- 


ton, Kentucky, but he was educated at 
the University of Nashville, where he cuting the United States Steel Corpo- 
was graduated in 1882. Two years later ration. 
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dent Taft, and is now engaged in prose- 











INCINNATUS Heine Miller was of 

Scotch-American descent. He was 
born in the Wabash district of Indiana, 
October 4, 1841. 

His education was scant, but he did 
not require books for his inspiration. 
From childhood his | 
was a_ stirring, 
eventful life. Into 
his three score years 
and ten, he has 
crowded a greater 
number of adven- 
tures and experi- 
ences than half a 
dozen average men 
of the same age 
could muster in the 
aggregate. 

When but ten 
years of age he went 
with his parents 
across the plains to 
Oregon, then a wild 
and sparsely settled 
part of the country, 
where his father 
took up a govern- 
ment claim. His 
craving for adven- 
ture, stimulated by 
the news of gold 
strikes in California, caused him to run 
away when he was but fifteen, to seek 
his fortune. He roamed the wilds of 
northern California and southern Ore- 
gon, sharing the life and dangers of 
gold diggers, lumbermen, and trappers, 
and finally, casting his lot with a tribe 
of Indians, was adopted by them and 
married the daughter of the chief. She 
was shortly afterward killed by settlers 
in an expedition against raiding red- 
skins. 

After seven years of this life young 
Miller returned to his home in Oregon 
' and began to study law in the office of 
George H. Williams at Eugene, Oregon, 
who afterward became Attorney General 
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The Poet of the Sierras 








JOAQUIN MILLER 






of the United States. The following 


year he became express messenger in the 
gold-mining districts of Idaho, which 
position he resigned to become the editor 
of a weekly newspaper in Eugene, Ore- 
gon. 


The paper was shortly afterward 
suppressed by the 
authorities because 
of the _ seditious 
character of its 
editorials. 

It was while he 
was editor of that 
paper that he be- 
came acquainted 
with “Minnie Myr- 
tle,” a frequent con- 
tributor of poetry 
to the paper. A brief 
courtship was fol- 
lowed by their mar- 
riage, and two chil- 
dren were the result 
of that union. Their 
married life was not 
happy, however. 
His wife soon sep- 
arated from him 
and took the young- 


est child, a_ boy, 
with her, while the 
daughter, Maud 


Miller, in later years well known as an 
actress, remained with her father. 

His literary activity began about 1864 
or 1865. 

Although known as the “Poet of the 
Sierras,” Mr. Miller was anything but 
the typical man of letters. He was, in 
fact, a law unto himself and a jack at 
many trades. A miner, an express mes- 
senger, an editor, a filibuster, a lawyer, 
a county judge, a lecturer, at various 
periods of his career, he nevertheless 
found time to write novels, short stories, 
plays, and poems. 

Mr. Miller is known far and wide as 
“Joaquin,” and few of those who are 
acquainted with him only through his 
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writings are aware that this is a pen 
name, which he adopted from a famous 
Mexican bandit, whom he defended as 
editor of a paper in Oregon, back in the 
60s. It was a happy thought. Miller, 
a Hoosier born and bred, had nothing of 
Cincinnatus in him, and his verse was as 
far as possible from that of Heine. 
Joaquin has much more verisimilitude 
and appropriateness. 

The fact is that Joaquin Miller was a 
poet living in America, but never an 
American poet. Bayard Taylor once said 
of him that he “took Byron’s Corsair, put 
war paint and feathers on him, trans- 
ported him to a fabulous country called 
Arizona, and described him in a meter 
borrowed from Swinburne.” Seldom has 
so much real literary criticism been com- 
pressed into one sentence. He wrote of 
the great West without a bit of local 
color; he made verse that never had a 
whiff of the soil. 

For four years he held the position 
of county judge of Grant county, Ore- 
gon, and in 1866, went to Mexico, where 
he joined Walker’s filibusterers and was 
arrested. He obtained a pardon and re- 
turned to Oregon. In 1869 he published 
Soon after- 


his first volume of poems. 
wards he went to London, where he pub- 
lished, in the following year, his “Songs 
of the Sierras” and “Pacific Dreams,” 
which quickly established his literary 
reputation and made him a much-sought- 
after lion of British social and literary 


circles. His rough and ready costume 
and appearance appealed to the English 
social and professional world as genuine- 
ly American. These eccentricities, how- 
ever, were the result of a commercial 
shrewdness. After his return from Eng- 
land, he found himself a celebrity in his 
own country. His literary reputation 
was established, and he had no difficulty 
in finding papers or magazines eager to 
print and liberally pay for his prose and 
poetry. He became a regular contribu- 
tor to the daily and periodical press, and 
in 1873 published another volume under 
the title “Songs of the Sun Lands,” and 
a prose volume entitled “Life Among the 
Modocs: Unwritten History.” Since 
then he has published more than twenty 
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books of poems, novels, essays, and plays. 
Of the latter “The Danites” and “ ’49” 
were at one time quite popular. 

Sometime after he came to New York. 
Here he seemed to have gone into Wall 
street for a while, and, it was said, lost 
all the money he had made from his 
books and plays. 

After all his wanderings the poet chose 
California as the place in which to do 
the literary work he had planned, some 
of which never reached completion. He 
purchased near Oakland the tract that 
he called “The Hights,” which consists 
of about 10 acres over which are scat- 
tered a dozen small houses. 

It was his purpose to make his home 
a refuge for feeble and indigent poets, 
and all about it he planted with his own 
hand hundreds of pine and fir trees, 
which form a huge cross visible from 
the valley, miles away. 

For many years “The Hights” has 
been the mecca of lovers of Joaquin 
Miller’s poetry. He always received his 
guests graciously and loved to tell in a 
vein of quaint humor of the old, adven- 
turous days which he memorialized in 
his verses. 

It was to be expected that the Klondike 
craze would lure him forth from his 
hiding place. His journey to the gold 
regions of the North turned him for a 
time into a newspaper correspondent, and 
upon his return to civilization he toured 
through the country as a leading attrac- 
tion in the vaudeville theaters. That was 
practically his personal farewell to the 
world, and although he was honored with 
election to the National Institute of Arts 
and Letters, he was content to forsake 
the haunts of men in favor of the hills 
_ forests overlooking San Francisco 

ay. 

On February 17, in his one-room cabin 
among the pines, he passed away. 

Of Joaquin Miller, it was once said: 
“He is like one of the big trees of his 
beloved Sierras, hale in his late years, 
rugged, windswept, and shaggy, a child 
of the mountains and sun, and living the 
life of as picturesque a recluse as ever 
clung close to nature’s heart.” 





To trifle agreeably is a secret which schools cannot impart.—Johnson. 


A Question of Degree. On a writ of 
error to the supreme court of one of the 
territories, counsel for plaintiff in error 
sharply criticized the rulings of the trial 
judge. When the counsel for the de- 
fendant in error began his reply, the fol- 
lowing took place: 

“May it please your Honors, before I 
finish my argument, I think I can show 
you that the trial judge was not as crazy 
as counsel on the other side would make 
him out to be.” 

By a member of the court: “Let me 
understand you; you admit the fact of 


insanity of the trial judge, but deny its 
degree ?” 


Hogs and Hogs. One summer a well- 
known solicitor went with his family to 
a small seaside resort on the east coast, 
and boarded with a farmer who was in 
the habit of taking boarders. The next 
year he wrote to the farmer, and in his 
letter said : “There are several small mat- 
ters that I desire changed should I de- 
cide to pass my holidays at your house. 
We don’t like the maid Mary; moreover, 
we do not think a sty so near the house 
is sanitary.” 

The farmer replied: “Mary is went, 
and we ’aven’t ’ad no ’ogs since you 
went away last August.”—London 
Tribune. 


Casting Pearls. George Kirchwey, 
dean of Columbia Law School, New 
York, has a keen and incisive wit. At 
one of his recent lectures the students 
were uneasy. The clock beat Professor 
Kirchwey by perhaps a minute, but at 
the expiration of the schedule time the 


students started to their feet and pre- 
pared to leave. “Wait a minute,” ob- 
jected Professor Kirchwey. “Don’t go 
just yet. I have a few more pearls to 
cast.”—Canadian Law Review. 


Right and Left. Pat, who was left- 
handed, was being sworn in as a witness 
in the west side court of Denver, Colo- 
rado. 

“Hold up your right hand,” said the 
judge. 

Up went Pat’s left hand. 

“Hold up your right hand,” command- 
ed the judge sternly. 

“Sure, and I am, yer Honor,” declared 
Pat. “Me right hand’s on me left-hand 
side.’”—-Woman’s Home Companion. 


Easy. A famous Chicago lawyer 
once had a singular case to settle. A 
physician came to him in great distress. 
Two sisters, living in the same house, 
had babies of equal age, who so re- 
sembled each other that their own moth- 
ers were unable to distinguish them when 
they were together. Now it happened 
that by the carelessness of the nurse the 
children had become mixed, and how 
were the mothers to make sure that they 
received back their own infants? 

“But, perhaps,” said the lawyer, “the 
children weren’t changed at all.” 

“Oh, but there’s no doubt that they 
were changed,” said the physician. 

“Are you sure of it?” 

“Perfectly.” 

“Well, if that’s the case, why don’t 
you change them back again; I don’t see 
any difficulty in the case.”—-San Fran- 
cisco Argonaut. 
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The Verdict. ‘A Chicago politician im- 
ported his cousin from the old country 
and had him appointed a smoke inspec- 
tor. This was in the old days. He was 
turned loose to inspect without any in- 
structions whatever, and this is the report 
he rendered at the end of the first month: 

“TI certify that I have inspected the 
smoke of this city for thirty days past. 
I find plenty of smoke and apparently 
of good quality. Respectfully submit- 
ted.”—Kansas City Journal. 


Strategy. Charles Stuart, one time 
Senator from Michigan, was traveling 
by stage through his own state. The 
weather was bitterly cold, the snow deep, 
the roads practically unbroken. The 
stage was nearly one hour late at the 
dinner station, everyone was more or 
less cross and in a hurry, and the situa- 
tion uncomfortable to the last degree. 
Senator Stuart sat down to his dinner 
with his usual deliberation, notwithstand- 
ing the word that was passed around, 
“Fifteen minutes for refreshments.” 
When he had finished his first cup of 
coffee the passengers were leaving the 
table. By the time the second cup ar- 
rived, the stage was at the door. “All 
aboard!” shouted the driver. The Sena- 
tor lingered and called for a third cup 
of coffee. The crowd laughed and flung 
back chaff at the deliberate man at the 
table. While the household, as was the 
custom, assembled at the door to see the 
stage drive away, the Senator continued 
calmly drinking his coffee. Suddenly, 
just as the stage started, there was a 
violent pounding on the dining-room 
table, and the landlord hurried in, to 
find that the Senator wanted a dish of 
rice pudding. When it came he called 
for a spoon, but there wasn’t a spoon to 
be found. 

“That shock-headed fellow, took ’em; 
I thought he was a crook!” exclaimed 
the landlady. 

The landlord jumped at the conclusion. 

“Hustle after that stage; bring ’em all 
back!” he shouted to the sheriff, who 
was untying his horse from the rail in 
front of the tavern. 

A few minutes later, the stage, in 


Case and Comment 


charge of the sheriff, swung around in 
front of the house. The driver was in 
a fury. 

“Search them passengers!’’ yelled the 
landlord. 

But before the officer could move, the 
Senator opened the stage door, stepped 
inside, then leaned out, touched the 
sheriff's arm and whispered: “Tell the 
landlord he’ll find the spoons in the cof- 
feepot.”—Boston Post. 


Giving Thanks. One day, at the table 
of the late Dr. Pearse (dean of Ely), 
just as the cloth was being removed, 
the subject of discourse happened to be 
that of the extraordinary mortality 
among the lawyers. “We have lost,” 
said a gentleman, “no less than six emi- 
nent barristers in as many months.” 
The dean, who was quite deaf, rose as 
his friend finished his remarks, and gave 
the company grace: “For this, and every 
other mercy, the Lord’s name _ be 
praised.” The effect was irresistible. 


Too Hasty. Lord Ellenborough, the 
great English judge, was once about to 


go on circuit, when Lady Ellenborough 
said that she should like to accompany 
him. He replied that he had no objec- 
tion, provided she did not encumber the 
carriage with bandboxes, which were his 


utter abhorrence. During the first day’s 
journey Lord Ellenborough, happening 
to stretch his legs, put his foot through 
something below the seat. He discov- 
ered that it was a bandbox. Up went 
the window and out went the bandbox. 
The coachman stopped, and the footman, 
thinking that the bandbox had tumbled 
out of the window by some extraordi- 
nary chance, was going to pick it up, 
when Lord Ellenborough furiously called 
out, “Drive on!” The bandbox accord- 
ingly was left by the ditch side. Having 
reached the country town where he was 
to officiate as judge, Lord Ellenborough 
proceeded to array himself for his ap- 
pearance in the courthouse. “Now,” 
said he, “where’s my wig—where is my 
wig?” “My Lord,” replied the attend- 
ant, “it was thrown out of the carriage 
window.” 








